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same legal force as written signatures
and contracts.

In concept, this change has broad
support on both sides of the aisle and
on both ends of Pennsylvania Avenue.
This positive development would en-
courage electronic commercial activity
and benefit both business and con-
sumers.

Unfortunately, this bill goes beyond
electronic signatures and contracts. It
contains controversial provisions pre-
empting State laws that require main-
taining certain written records. It con-
tains provisions opposed by consumer
groups that would permit electronic
notices and disclosures to be sub-
stituted for written notices. For these
reasons, the bill failed to achieve the
necessary two-thirds vote when it was
considered earlier this month under
suspension of the rules.

This restrictive rule we are now con-
sidering does make in order an amend-
ment offered by the gentleman from
Michigan (Mr. DINGELL), the gentleman
from Michigan (Mr. CONYERS), the gen-
tleman from New York (Mr. LAFALCE),
and the gentleman from Missouri (Mr.
GEPHARDT), which will remove the con-
troversial provisions of the bill and
leave much needed language dealing
with electronic signatures and con-
tracts.

The rule also makes in order a bipar-
tisan amendment that contains a num-
ber of consumer protections. The House
is not served by rules which restrict
the amendment process on legislation
so important to the Nation’s com-
merce. However, the two amendments
which are made in order will give Mem-
bers the opportunities to make mean-
ingful changes to the bill.

Mr. Speaker, | yield 2 minutes to the
gentlewoman from California (Ms.
LOFGREN).

(Ms. LOFGREN asked and was given
permission to revise and extend his re-
marks.)

Ms. LOFGREN. Mr. Speaker, I am
very pleased that the rule makes in
order the amendment offered by the
gentleman from Washington (Mr. INS-
LEE), along with the gentlewoman from
California (Ms. EsHo0), myself, and
several other individuals, which
strengthens and | believe solves the
consumer protection issues that were
of concern to some Members.

Specifically, on the third page of the
amendment, and | will quote, the
amendment would provide that ‘““Noth-
ing in this Act affects the content or
timing of any disclosure required to be
provided to any consumer under any
statute, regulation, or other rule of
law.” | think that is about as broad as
we can get in terms of making sure
that consumer protection statutes are
undisturbed by this electronic signa-
ture act.

It is my understanding that the
chairman of the Committee on Com-
merce is disposed to favor this amend-
ment, and | think that shows the bipar-
tisan effort that has been underway to
make sure that this electronic signa-
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ture act does become law. The other
important provision of the bill guaran-
tees the consumers the right to opt
into electronic records, and really an
astoundingly broad provision that al-
lows the consumer to withdraw his or
her consent at any time.

So | think this is a light touch in
terms of regulation, but there is a need
for consistency and a general scheme
for electronic commerce, as we all
know.

I am hopeful that Members will read
the language of the Inslee amendment,
along with the underlying bill, so they
can assure themselves, as | have been
assured, that this is a fair measure
that will promote e-commerce and will
do no harm to other important issues.
Please do read the amendment, instead
of just listening to the arguments.

Mr. HALL of Ohio. Mr. Speaker, |
have no further requests for time, and
| yield back the balance of my time.

Mr. HASTINGS of Washington. Mr.
Speaker, | yield myself such time as |
may consume.

Mr. Speaker, | just wanted to say
very briefly that this is a bill that
clearly moves us forward and recog-
nizes e-trade and so forth. With that, |
would urge the Members to support the
rule and the underlying legislation.

Mr. Speaker, | yield back the balance
of my time, and | move the previous
question on the resolution.

The previous question was ordered.

The resolution was agreed to.

A motion to reconsider was laid on
the table.

GENERAL LEAVE

Mr. BLILEY. Mr. Speaker, 1 ask
unanimous consent that all Members
may have 5 legislative days within
which to revise and extend their re-
marks and include extraneous matter
on H.R. 1714.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Virginia?

There was no objection.

ELECTRONIC SIGNATURES IN
GLOBAL AND NATIONAL COM-
MERCE ACT

The SPEAKER pro tempore. Pursu-
ant to House Resolution 366 and rule
XVIII, the Chair declares the House in
the Committee of the Whole House on
the State of the Union for the consider-
ation of the bill, H.R. 1714.

The Chair designates the gentleman
from Texas (Mr. BONILLA) as Chairman
of the Committee of the Whole, and re-
quests the gentleman from Washington
(Mr. HASTINGS) to assume the chair
temporarily.
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IN THE COMMITTEE OF THE WHOLE
Accordingly, the House resolved
itself into the Committee of the Whole
House on the State of the Union for the
consideration of the bill (H.R. 1714) to
facilitate the use of electronic records
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and signatures in interstate or foreign
commerce, with Mr. HASTINGS of Wash-
ington (Chairman pro tempore) in the
chair.

The Clerk read the title of the bill.

The CHAIRMAN. Pursuant to the
rule, the bill is considered as having
been read the first time.

Under the rule, the gentleman from
Virginia (Mr. BLILEY) and the gen-
tleman from Michigan (Mr. DINGELL)
each will control 30 minutes.

The Chair recognizes the gentleman
from Virginia (Mr. BLILEY).

Mr. BLILEY. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, last Monday the Com-
mittee on Commerce brought H.R. 1714,
the Electronic Signatures in Global
and National Commerce Act, to the
floor under suspension of the rules.

Unfortunately, H.R. 1714 fell just four
short votes of passage. The Clinton ad-
ministration and minority leadership
of this body mounted an intense lob-
bying campaign against the bill. We
were proud of the number of votes that
we were able to achieve in support of
the bill, and we return to the House
floor this week with the identical bill
that was considered last Monday.

We remain confident that H.R. 1714 is
strong legislation that helps to facili-
tate e-commerce in the new economy.
This bill is perhaps the most important
pro-technology vote that this Congress
will take. It should not fall prey to par-
tisan battles.

The Committee on Commerce unani-
mously, Mr. Chairman, unanimously
voted this bill out of the committee
this summer with support from both
sides of the aisle. Since that time, we
have worked closely with the minority
leadership of the committee to craft
the additional consumer protection
provisions that appear in the bill con-
sidered last week and remain in the bill
today.

We believe those negotiations to be
fair and worthwhile, and were dis-
appointed to learn for the first time on
the floor last week that the minority
did not feel the same. These important
new provisions offer consumers strong
protection in the electronic world.
They require consumers to opt in if
they wish to receive their documents
in electronic form.

Let me repeat, nothing, nothing in
this bill requires consumers to receive
documents electronically against their
wishes. Further, the bill requires that
all consumers must receive important
notices that may affect health or safe-
ty in the traditional paper form. This
includes notices of such as the termi-
nation of utility service, cancellation
of health benefits or life insurance, and
foreclosure or eviction from a resi-
dence.

I would like to take this opportunity
to rebut some of the charges and un-
founded attacks that were made by my
colleagues across the aisle when this
bill was brought to the floor last week.

We heard that under H.R. 1714, con-
sumers would be forced to accept elec-
tronic documents, even if the consumer
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did not have a computer or an e-mail
account.
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We also heard that 1714 will sweep
away Federal and State consumer pro-
tection laws. These claims, Mr. Chair-
man, are completely false.

As | have said many times pre-
viously, consumers must have safety,
security, and privacy on line or they
will not accept this new technology.
H.R. 1714 provides on-line consumers
with a confident assurance that their
on-line transactions will be secure and
that they will continue to receive the
same consumer protections as con-
sumers purchasing a product at a local
shopping mall.

We also heard, much to my surprise,
claims that the process for considering
H.R. 1714 was unfair. First, it was
claimed that the bill had been substan-
tially changed since the minority had
last seen it. In fact, it was even
charged that the consumer protections
in the bill had been removed. This is
simply untrue.

We provided the minority with a
copy of the text of H.R. 1714 before it
came to the floor, and with minor ex-
ceptions that strengthen consumer pro-
tections, it was identical to the bill
that they had agreed to just days be-
fore. The only real change was that the
minority leadership had called a meet-
ing with a number of Committee on
Commerce Democrats in which they
were told to stop cooperating with the
majority, so we had the instance of pol-
itics overriding substance.

Mr. Chairman, there were also
charges that the bill was brought to
the floor too quickly. Again, such a
claim is false. H.R. 1714 was approved
by the Committee on Commerce unani-
mously by voice vote on August 5. We
filed our report on September 27. The
bill was originally scheduled to come
to the floor on October 18, but | asked
it to be withdrawn so that we could
continue to negotiate with the minor-
ity.

The bill brought to the floor on No-
vember 1 was the product of 2 weeks of
negotiations with the minority. This
can hardly be considered rushing legis-
lation to the floor. Some have said that
all that was needed was one more day
of negotiations. To that | say we have
given the minority 14 days of negotia-
tions.

Any charges that the majority acted
in bad faith are simply incorrect. |
gave the minority every opportunity to
provide input from before the bill was
introduced to right up until the bill
came to the floor. I think our negotia-
tions were very successful. In fact, key
consumer protections in the bill, Mr.
Chairman, were the result of our nego-
tiations with the minority.

Unfortunately, at the last minute the
minority leadership decided they had
to block this legislation. They had to
keep Republicans from passing an im-
portant pro-technology bill that enjoys
unanimous support, unanimous support
in the technology community.
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I would also like to touch on one
more important consumer issue that
has been little discussed until now.
Electronic signature technologies pro-
vide consumers with much more assur-
ance that their transactions and com-
munications will take place in a safe,
secure and private environment. The
encryption capabilities that are used to
protect such valuable signatures offer
much greater protection than ever pos-
sible in the traditional paper world.

Electronic signatures provide a level
of authentication that far surpasses
the ink signature that has come to be
the accepted standard. Moreover, H.R.
1714 makes it possible to have seamless
and efficient processing of electronic
signatures records. Electronic trans-
actions have much less chance of
human error, and provide for more reli-
able retention after the initial trans-
action takes place.

Critics have argued that this bill
should not apply to records. In fact,
they want to severely narrow the bill’s
scope to delete records. This would be a
shame and | could not support it.
Records are an important component
in electronic commerce transactions.
Consumers will benefit from the use of
electronic records and we should pro-
vide the legal framework to allow their
use and acceptance.

The world is moving towards a
paperless society and we cannot sit
back and ignore reality as some would
like us to do. A proper course of action
is to address records by adding appro-
priate consumer protections like we
have done in H.R. 1714.

Mr. Chairman, the 105th Congress
was credited with passing monumental
legislation to help facilitate E-com-
merce. This vote is perhaps the most
critical one that the 106th Congress
will consider to continue the growth
and success of the digital economy. If
Members support the U.S. high-tech in-
dustry, they will vote ‘“‘yes” on this
bill. A vote in support of H.R. 1714 is a
vote to support providing consumers
with greater security in on-line trans-
actions. It is a vote in support of allow-
ing business to provide new and inno-
vative services on line.

Mr. Chairman, | understand that an
amendment will be offered today by a
number of my colleagues, including the
gentleman from Washington (Mr. INs-
LEE), the gentlewoman from California
(Ms. EsHoO), the gentleman from Vir-
ginia (Mr. MoORAN) and the gentle-
woman from California (Ms. LOFGREN).
This amendment further clarifies the
important consumer protections that
are included in this bill. I thank the
gentleman from Washington (Mr. INsS-
LEE) and his colleagues for their con-
structive work on this amendment and
recognize that he and several other
Members of his party have made valu-
able contributions to this process, in-
stead of trying to undermine it.

Mr. Chairman, | will support this
amendment and | ask that all Members
of the House do the same. | urge my
colleagues to rise above partisan poli-
tics and support H.R. 1714.

H11733

Mr. Chairman, in September, the Banking
Committee raised with the Commerce Com-
mittee the need to make clear that the “the
autonomy of parties” provision of the reported
version of H.R. 1714 was not intended to limit
the authority of the Federal banking agencies
to impose and enforce minimum safety and
soundness standards for the use of electronic
signatures and records by entities they regu-
late. | want to assure the Banking Committee
today that the language in Section 103(a)(4) of
the modified text before us this afternoon was
drafted so as to accommodate those con-
cerns. Nothing in this bill should be interpreted
to interfere with the authority of federal bank-
ing agencies to impose and enforce minimum
safety and soundness standards for the use of
electronic signatures and records by entities
they regulate.

Mr. Chairman, | reserve the balance
of my time.

Mr. DINGELL. Mr. Chairman, | yield
myself 6 minutes.

Mr. Chairman, | want to express con-
siderable affection and respect for the
gentleman from Virginia (Mr. BLILEY),
my good friend and the chairman of the
committee. But | want to observe that
he is in error on a number of important
points.

First of all, we did have 2 weeks of
negotiation and we were making good
progress. Second of all, the gentleman
from Virginia terminated the discus-
sions and brought the bill to the floor
without completing the negotiations. |
would observe we were making good
progress. | would observe we could have
made further good progress and we
could have a bill which could pass
unanimously. Regrettably, we do not
because there are important consumer
protections which are missing from
this bill.

The haste is charged up to partisan-
ship. Well, that might perhaps tell
more about the author of that state-
ment than it does about anybody else.
In point in fact, our concern here is
protecting consumers and | will ad-
dress that question as | go forward in
my statement.

Mr. Chairman, | also would observe
something else and that is that there is
no magic to completing this legislation
now, nor is there magic in completing
it within 14 days. Completing legisla-
tion well in a fashion which serves the
interests of all parties, those who
would engage in electronic commerce
and those who would be consumers and
customers of those who engage in elec-
tronic commerce, is in the best tradi-
tions of this institution.

Now, Mr. Chairman, | would observe
something else. The future of the
American economy depends upon our
making this new form of conducting
business a success, one which can be
accepted by all and which can be re-
garded as being fair indeed to all. Un-
fortunately, the bill before us contains
major flaws that harm consumers, and
I regret that the gentleman from Vir-
ginia did not give us more time in
which to complete those matters.

Regrettably, | therefore must oppose
the bill in its current form. The gen-
tleman from Virginia (Mr. BLILEY) did
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work closely with the minority to cor-
rect some of the deficiencies. | regret,
however, that gaps remain, some of
which are indeed serious.

It is interesting to note that many of
the companies recommending and rep-
resenting the high-tech community do
not oppose the consumer protections
which we think should be included. Re-
grettably, a small but nevertheless im-
portant minority of business interests
continues to oppose consumer protec-
tions in any form. Those are not, re-
grettably, people in the electronic
commerce business. Those are simply
people in the financial interests of this
country which want to have it all their
way, and | can sympathize with my
friend from Virginia in dealing with
such an obdurate lot.

An amendment today which will be
offered will seek to improve the legis-
lation, and | commend the authors of
the legislation, the gentlewoman from
California (Ms. EsHoO), the gentleman
from Washington (Mr. INSLEE), and
others. Unfortunately, the amendment
would improve certain aspects of the
bill but, unfortunately, it still falls
short.

The Bliley bill, even with the Inslee
amendment, would harm consumers in
several ways. First, it would not re-
quire any notice, conspicuous or other-
wise, that consumers are entitled to re-
ceive certain records in writing under
existing law. Before choosing to re-
ceive these documents electronically, |
believe consumers should be given spe-
cific notice as to what existing rights
they are giving up. Regrettably, the
Bliley bill leaves consumers in the
dark on this matter.

Secondly, the opt-in provision as cur-
rently structured in the bill before us
would allow all sorts of dissimilar
records to be bundled together giving,
at best, confusion to the consumers
and would require them to essentially
take an all-or-nothing approach in
which records they agree to receive
electronically.

Clearly, there are records and
records, and clearly they should and
can be easily treated differently by the
consumers and the purchasers.

In effect, an on-line merchant could
require consumers to take it or leave
it, thereby defeating the will of the
parties, and especially the consumers,
to receive some records electronically,
but not others that they would prefer
to receive in a traditional form.

Finally, the bill would allow mer-
chants to vitiate contracts entirely if
consumers do not agree to opt in to re-
ceiving records electronically. That is
not an option. In the law it is called a
““‘contract of adhesion’ and in a word it
is a contract which is not equal and in
which the parties are not equal parties
to a contract.

Clearly, if we are seeking to improve
the attitude of consumers and to earn
their trust, this is not the way that the
matter should be handled. The admin-
istration shares these concerns and
strongly supports the substitute which
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I will offer today with the gentleman
from Missouri (Mr. GEPHARDT), the
gentleman from Michigan (Mr. CON-
YERS) and the gentleman from New
York (Mr. LAFALCE).

The administration has additional
concerns, as do I, concerning the effect
of this bill in on-line transactions. For
these reasons | urge a ‘“no’” vote on
H.R. 1714 and urge my colleagues to
support the substitute which has been
made in order by the Committee on
Rules.

The substitute would take an impor-
tant first step, fully recognizing the
validity of electronic signatures in
contract law. That is good. The legisla-
tion will give Congress the additional
time to explore the effect on con-
sumers of the new electronic contract
laws to the myriad of important
records and documents that accompany
these agreements. It also would avoid
stomping on the actions of legislatures
in having created and in addressing
contract problems, as they have tradi-
tionally done under the historic laws of
the United States, wherein the matters
of ordinary commerce are dealt with by
the several States and dealt with well,
indeed, under things like the Uniform
Commercial Code.

Mr. Chairman, | see no reason for
supplanting the knowledge, reason, and
expertise and the traditions which have
vested in the legislatures the ability to
address these questions by adding a
whole new array of changes which may
or may not be in the consumers’ inter-
est and may not be in the interest of
business in the United States and
which clearly are opposed by consumer
groups and by the administration.

Mr. Chairman, | ask unanimous con-
sent to yield 15 minutes of my time to
the distinguished gentleman from
Michigan (Mr. CONYERS) to control as
he sees fit.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Michigan?

There was no objection.

Mr. DINGELL. Mr. Chairman, |
serve the balance of my time.

Mr. BLILEY. Mr. Chairman, | yield
3% minutes to the gentleman from
Louisiana (Mr. TAUZIN).

Mr. TAUZIN. Mr. Chairman, | thank
the gentleman from Virginia (Mr. BLI-
LEY), chairman of the Committee on
Commerce, for yielding me this time. |
particularly want to commend him for
this legislative effort and, like him, |
want to thank particularly the gentle-
woman from California (Ms. EsHoO0) of
our committee who has done such
great work over the years in helping to
develop an electronic signature bill for
the E-commerce age, and the gen-
tleman from Washington (Mr. INSLEE)
and others for working with the chair-
man of the committee in offering a
very helpful amendment that we are
going to hear about later today.

Mr. Chairman, let me first say that
this bill obviously has the support of
an incredible array of business groups,
including the United States Chamber,
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which is going to score this as one of
our major votes this year because busi-
ness sees this, of course, as a major
step forward in the development of
electronic commerce for our country
and our country’s economy.

But | want to speak more impor-
tantly about the impact of this E-SIGN
bill on consumers. | think we all agree
that consumers are the backbone of the
electronic commerce model. If con-
sumers do not feel comfortable, if they
do not feel at ease with this new tech-
nology, then they are going to lose
confidence in the growing electronic
commerce of our country and the
world, and that is certainly a result no
one wants.

I understand, Mr. Chairman, that
over 10 million Americans are going to
join in the electronic commerce revolu-
tion this Christmas and make pur-
chases for their Christmas gifts over
the Internet.
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But as more and more consumers
come to use the Internet and the elec-
tronic commerce, this E-SIGN bill is
going to become more and more impor-
tant. This bill strikes, | think, the
right balance. It recognizes that we are
moving toward electronic transactions
and then allows many types of trans-
actions to take place over the Internet
while, at the same time, it continues to
provide the protections that consumers
have been accustomed to in the world
of paper and written checks and con-
tracts, and in the analog world itself.

H.R. 1714, which | was very pleased to
join the gentleman from Virginia
(Chairman BLILEY) in sponsoring in its
onset, recognizes that there are impor-
tant State and Federal laws that pro-
tect consumers today such as the re-
quirement that consumers be provided
copies of important documents such as
warrants, notices, and disclosures.

This bill recognizes and retains these
important consumer protection laws
and develops a system whereby con-
sumers can choose to accept electronic
versions of the documents and then re-
ceive them electronically. Understand,
consumers choose to do so.

It furthermore provides that con-
sumers must separately and affirma-
tively opt in and consent to receiving
important documents electronically
and then must be assured that those
documents can be retained for future
use. That is why this bill has the right
balance, good for business, good for
consumers.

Let me say a word in opposition to
the substitute that we will see. The
substitute would apply only to con-
tracts.

Let me give an example of what the
substitute will miss. Today we spend
almost $4 billion handling paper checks
with an electronic commerce world; $4
billion could be saved for consumers if,
in fact, we could literally bank elec-
tronically without the necessity of all
this paper. Imagine all the weight this
paper has in the transport industries as
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cargo on planes. If one eliminates all
that paper in our lives and in the ship-
ment and cargoes and transportation,
those kind of savings are ours if we re-
ject the substitute and stick with the
main bill.

Mr. CONYERS. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, | would like to begin
by thanking the gentleman from
Michigan (Mr. DINGELL), dean of the
House and the ranking member of the
Committee on Commerce, for sharing
the time in general debate with the
Committee on the Judiciary that | rep-
resent on this side.

Now, Mr. Chairman, we all know
there are millions of Internet users and
millions of consumers, and that this
number increases daily. It has been
said here earlier, electronic commerce
is the future of our economy. As more
and more people buy and sell merchan-
dise on-line, we find that e-commerce
has made life easier for people as well
as improved our overall economy by
making shopping and other commer-
cial transactions far more convenient.

I want to enact Federal legislation
that would facilitate electronic signa-
tures and make e-commerce more ro-
bust. We need to ensure that contracts
are not denied validity that they other-
wise would have simply because they
are in electronic form or signed elec-
tronically.

Now, if the measure before us did this
without doing violence to our most
cherished and long-fought consumer
protections, | would be supporting it
without reservation. Now, especially
with the recent decision in the Micro-
soft case, which suggests that a high-
tech giant may not always be friendly
to consumers, it makes it even more
important than ever that consumers
have confidence in the Internet and
that they believe it is friendly and a
friendly place to do business. This is
critical to the future of this whole in-
dustry.

It is only when consumers have con-
fidence in on-line transactions that it
will become the vibrant marketplace
that it can be. The high-tech commu-
nity should not let itself be hijacked by
security firms or banks or the insur-
ance industry whose history with re-
spect to consumers has not always
been what we would wish it to be. The
on-line community should be in the
forefront of consumer protection. In-
stead, they are being dragged back-
wards by special interests.

That is where | hope that | may be
able to be of some small help in this de-
bate, because this measure, as it is
written, goes far beyond the needs of
the vast majority of on-line businesses.
H.R. 1714 has become an 11th hour grab
bag for our special interests to hurt
consumers by undermining critical
laws that require notice of rights and
that prevent unscrupulous business
people, of which, unfortunately, there
are some, from cheating unsuspecting
customers.

Because of the special interests over-
reaching, what  started as an
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uncontroversial bill to validate elec-
tronic signatures and contracts has
turned into a battle over the electronic
records of every type imaginable. Let
us try to rescue this measure from that
kind of a result.

So for this reason, instead of consid-
ering a bill that should be a win-win
situation, both for consumers and e-
commerce, we are now being pressured
into voting on a bill that pits the op-
portunities of one against the rights of
the other.

It is, therefore, no surprise that the
bill is opposed by our administration.
It is opposed by consumer groups. It is
opposed by the National Conference of
State Legislatures and the United
Automobile Workers and many others.

So what we have here is, unfortu-
nately, a very good idea that has at-
tached to it provisions that undermine
consumer protection laws that would
require notice, warranties, and disclo-
sures to be in writing because it per-
mits consumers to unwittingly click
away many of these rights.

For example, critical notices regard-
ing the cancellation or change in terms
of insurance agreements or a change in
the interest rate or the service or the
change of a servicer of a mortgage, of
recall notices, and other warranty in-
formation could be sent electronically
or posted on a Web site regardless of
whether the person owns a computer,
which it may not come as news to you,
many people do not, or whether the
consumer has an e-mail account, which
they may not, or whether they know
how to navigate the World Wide Web
even if they have the technology, some
of which do not.

Furthermore, this measure stands for
the proposition that the States some-
how do not have the ability to enact
their own electronic commerce laws or
to reinstate many additional consumer
protections.

So rather than respecting the tradi-
tion in our country of hundreds of
years that reserves contract law to the
States, the bill says that the States,
that they may only reenact supple-
mental consumer legislation if it fits
into a narrowly described category.

So far, thus, even if a State wanted
to maintain its protections against
fraudulent or deceptive practices and
automobile sales, for example, the Fed-
eral Government would in effect tell
the State that it cannot do so.

So for these and other reasons, we
have created, along with the gentleman
from Michigan (Mr. DINGELL) and the
other Members, a substitute that rep-
resents the bipartisan language agreed
on by Members of the other body,
Members, Senator ABRAHAM and Sen-
ator LEAHY, that satisfies the needs of
the high-tech community which we
laud without sacrificing consumers in
the process.

So | urge that my colleagues reserve
their support for this substitute.

Mr. Chairman, | reserve the balance
of my time.

Mr. DINGELL. Mr. Chairman, |
serve the balance of my time.

re-

H11735

Mr. BLILEY. Mr. Chairman, | yield 2
minutes to the gentleman from Vir-
ginia (Mr. DAVIS) in strong support of
this legislation.

(Mr. DAVIS of Virginia asked and
was given permission to revise and ex-
tend his remarks.)

Mr. DAVIS of Virginia. Mr. Chair-
man, | am proud to be an original co-
sponsor of this legislation and also fa-
miliar with the need to provide legal
certainty to electronic signatures and
electronic records. That is why | ea-
gerly cosponsored this legislation, be-
cause | think it is time for Congress to
take positive, not regulatory, steps to
help promote growth and development
of electronic commerce.

Late last week, we were surprised by
the minority leadership. They must
have decided that appearing to oppose
high-technology legislation was not
the political stance, so they decided to
introduce their own electronic signa-
ture bill, H.R. 3220, which we will be
considering later today as a substitute
amendment.

Unfortunately, that legislation falls
way short of what is needed. The ap-
pearance of supporting technology leg-
islation is not enough. There has to be
substance behind that appearance. | be-
lieve that H.R. 3220 falls short.

Last week on the floor, | spoke at
length about the important consumer
protections contained in this legisla-
tion, H.R. 1714, and tried to rebut some
of the claims that this was bad for con-
sumers. | would like to briefly touch on
some of those points.

First, consumers are absolutely free
to choose or not to choose to enter into
an electronic transaction. Nothing re-
quires any party to use or accept elec-
tronic records or electronic signatures.
The bill simply offers consumers the
option to engage in electronic trans-
actions. If a consumer does choose to
conduct an on-line transaction, that
consumer is protected by the under-
lying Federal or State laws governing
that transaction.

If a law requires that a notice or a
disclosure be made available in writing
to a consumer, then those traditional
writings must continue to be delivered
to the consumer. Nothing in this bill,
nothing, will nullify such existing
State consumer protection laws.

Let me reiterate. Under H.R. 1714,
consumers must be provided with im-
portant notices, disclosures, or other
documents as they are entitled to re-
ceive under the current law.

Before a consumer can receive an
electronic copy of an important docu-
ment, such as a warranty or a disclo-
sure, a consumer must separately and
affirmatively consent to receive such a
document electronically. That is, a
consumer must specifically approve of
receiving electronic documents and
that portion of a contractor agreement
telling a consumer what documents he
or she will receive electronically.
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I urge my colleagues to support this
legislation. The companies and manu-
facturers that use electronic tech-
nology, along with on-line users, need
this legislation.

Mr. DINGELL. Mr. Chairman, may |
inquire of the time remaining.

The CHAIRMAN. The gentleman
from Virginia (Mr. BLILEY) has 15%
minutes remaining. The gentleman

from Michigan (Mr. CONYERS) has 7%
minutes remaining. The gentleman
from Michigan (Mr. DINGELL) has 9
minutes remaining.

Mr. DINGELL. Mr. Chairman, 1 yield
2 minutes to the distinguished gentle-
woman from California (Ms. ESHOO0).

Ms. ESHOO. Mr. Chairman, | thank
the gentleman from Michigan, the dis-
tinguished ranking member of the
House Committee on Commerce, for
granting me the 2 minutes, especially
since we hold opposing views on this.
But | sincerely appreciate it.

Mr. Chairman, | rise in support of
H.R. 1714, and | urge my colleagues to
do support its passage.

I would like to thank the gentleman
from Virginia (Mr. BLILEY), the distin-
guished chairman of the full com-
mittee, for his work on the legislation
and for all of my colleagues for their
interest in this very important public
policy area.

As many of my colleagues know, |
have a legislative history on the issue
of electronic signatures in the Con-
gress, having introduced the first piece
of legislation addressing this issue in
the last Congress and succeeding in
passing it into law. That bill required
Federal agencies to make government
forms available on-line and accept a
person’s electronic signature on these
forms.

In this Congress, | introduced a bill
to expand the legality of electronic sig-
natures to the private sector. Today,
we are going to discuss a very impor-
tant amendment to the bill of the gen-
tleman from Virginia (Mr. BLILEY),
which | believe improves the bill as it
relates to consumer protections.

The bill includes technical neu-
trality, and it grants to States who
have not yet adopted legislation in this
area this piece of legislation; and if
they so wish to come up with more
stringent legislation in a given period
of time, they then can do so.

O 1300

I believe that the Congress must en-
sure that no roadblocks exist which
would stymie the growth of e-com-
merce. So | think the Congress must
act to bridge the gap between now and
the time when every State has passed
an updated form of the Uniform State
Law Code. The projections for the
growth of e-commerce and its effect on
our economy are just simply too over-
whelming. Business to business e-com-
merce was nearly five times greater
than e-commerce in the consumer mar-
ket, reaching $43 billion just last year.

This bill ensures that our laws do not
impede this staggering growth, and
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with the adoption of the amendment
that we are going to discuss, and which
I am proud to offer with my colleague,
the gentleman from Washington (Mr.
INSLEE), and several other Democrats,
the bill takes a major step in guaran-
teeing that strong consumer protec-
tions can coexist with transactions in
cyberspace. | think that we can do
both, Mr. Chairman, and I am proud to
support this bill, H.R. 1714, and urge all
of my colleagues to support it.

Mr. BLILEY. Mr. Chairman, | yield 3
minutes to the gentleman from Ohio
(Mr. OXLEY).

(Mr. OXLEY asked and was given
permission to revise and extend his re-
marks.)

Mr. OXLEY. Mr. Chairman, | rise in
strong support of H.R. 1714.

Last Thursday, Mr. Chairman, the
House passed legislation to modernize
the laws that govern our financial serv-
ices industry. The laws we changed
were more than 60 years old and had
been bypassed in recent years by the
marketplace. Congress was in many
ways just trying to catch up with what
had already happened. The lessons we
learned in that debate | think are quite
clear. If Congress cannot respond
quickly to the changes in the market-
place and update the applicable laws,
the inevitable result will be more harm
than good. The longer we wait to act,
the more entrenched the various fac-
tions will become, making it more dif-
ficult for legislation with each passing
day.

We do not need another web of incon-
sistent State laws and Federal regula-
tions that will leave consumers and
businesses guessing whether their con-
tract is valid or not just because it was
conducted on line. Let us understand
that the world is changing and the
Congress needs to change the laws to
reflect those inevitable changes. Elec-
tronic commerce is growing exponen-
tially and will continue to change the
way we conduct our business. Given
the opportunity before us to enhance
electronic commerce in the same man-
ner the marketplace has, it would be
foolish to a large extent not to provide
the legal certainty that will benefit
consumers and facilitate commerce.
Our laws need to keep up with the sig-
nificant technological developments.

This bill, sponsored by the chairman
of the Committee on Commerce, the
gentleman from Virginia (Mr. BLILEY),
is designed to bring legal certainty to
electronic transactions. Legal cer-
tainty. The parties need to understand
that when they sign that contract
there is a legal binding obligation on
both of them, and the handwritten sig-
nature more and more becomes less
and less significant.

Mr. Chairman, this is another essen-
tial step necessary for our economy to
take advantage of the efficiencies of
electronic commerce. This is the same
exact legislation most of us supported
just last week. | will also be supporting
the amendment by our friend, the gen-
tleman from Washington (Mr. INSLEE),

November 9, 1999

who will be offering that recordkeeping
provision and clarifying the record-
keeping provisions of the bill.

Mr. Chairman, this legislation is
good public policy and it continues a
strong tradition by the Committee on
Commerce of enacting legislation that
keeps up with the electronic market-
place that is changing so dramatically.
I urge strong support of this legisla-
tion.

Mr. CONYERS. Mr. Chairman, | yield
2 minutes to the gentlewoman from
California (Ms. LOFGREN), a member of
the Committee on the Judiciary.

Ms. LOFGREN. Mr. Chairman, | am
pleased to appear today in favor of 1714,
especially after the Inslee amendment
is adopted. | would like to say that
some of the tinge of rhetoric that ap-
proaches partisanship, | think, is un-
fortunate.

I am privileged to serve with the gen-
tleman from Michigan (Mr. CONYERS),
the ranking member, who really has
played such a leadership role in so
many high-tech issues this year, in-
cluding the patent reform bill and the
Y2K reform bill. I mean we are here be-
cause we are dealing with difficult
times, a transition from the analog
world to the digital world, and | think
that as we do that, we have to create a
transition rule for the parts of the
country that are not where Silicon
Valley is yet.

In doing so, | think it is important
that we establish some principles. |
heard the distinguished Member from
Michigan mention contracts of adhe-
sion, and clearly contracts of adhesion
violate contract law. | think it needs
to be emphasized that nothing in this
bill amends contract law other than
the means of transmission. The me-
dium for transmission does not change
the substance of the law. A contract is
a contract is a contract.

We recognize that because we are in
a transition area there are certain
things that are too high risk to have
fully in electronic commerce in this
transition period, including fore-
closures of real property and the like,
that are outlined in the bill of the gen-
tleman from Virginia (Mr. BLILEY), but
it is important that we take a step for-
ward to promote electronic commerce.

How do | do it? We bought our last
car on line. And when | get the notices,
I just click and file those notices under
my commercial receipts file in my e-
mail account. When | go to ama-
zon.com, and they send me the notices
of where my books are on the way, I
file those in a pending file. Some day,
all of us will do that.

For now, this bill, with the amend-
ment, will allow all of America to
move forward.

Mr. BLILEY. Mr. Chairman, | yield 2
minutes to the gentleman from New
York (Mr. FOSSELLA), a distinguished
member of the committee.

Mr. FOSSELLA. Mr. Chairman, |
thank the chairman of the Committee
on Commerce, the gentleman from Vir-
ginia (Mr. BLILEY), for yielding me this
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time, and | compliment him for his ef-
forts and his leadership.

The American people want action,
they just do not want words. And when
we add this to the Telecommunications
Act of 1996, and as was mentioned ear-
lier the Financial Modernization Act
that was passed overwhelmingly by the
House and Senate last week, | think
the gentleman from Virginia (Mr. BLI-
LEY) deserves a lot of credit from this
Congress because, ultimately, it means
good things for the American con-
sumers, more jobs, and coming out on
the side of growth, such as the case
with the Electronic Signatures in Glob-
al and National Commerce Act.

I rise today in support of H.R. 1714,
the Electronic Signatures in Global
and National Commerce Act. As of
today, the success of electronic com-
merce has led 44 States to enact laws
to provide recognition for electronic
signatures and records. However, all 44
statutes are different and many only
recognize the use of electronic sigha-
tures and records in governmental
transactions. In today’s global econ-
omy, a certain level of uniformity is
necessary in order to conduct the busi-
ness over State and international bor-
ders. That is common sense.

While electronic commerce, in the-
ory, represents the perfect model of
interstate commerce, these many con-
flicting standards lead to legal uncer-
tainty, to the point where it becomes
impossible to effectively use electronic
signatures in the digital arena.

H.R. 1714 creates a uniform nation-
wide legal standard for the use and ac-
ceptance of electronic signatures and
electronic records in interstate com-
merce. It allows parties the freedom to
set their own rules for using electronic
signatures and electronic records in
interstate commerce. Any contracts or
agreements developed electronically by
the agreeing parties have full legal ef-
fect.

H.R. 1714 furthermore recognizes the
progress that States have already made
in the area of electronic signatures and
allows them to pass any statute that
complies with the basic principles of
this Federal bill.

Mr. Chairman, | urge my colleagues
to join me in supporting this important
bill. It is common sense and it puts
Congress on the side of facilitating and
encouraging economic growth instead
of standing in its way.

Mr. CONYERS. Mr. Chairman, | yield
4 minutes to the gentleman from Cali-
fornia (Mr. BERMAN).

Mr. BERMAN. Mr. Chairman, | think
the entire body wholly supports and we
want to use this opportunity to encour-
age the growth of the Internet and e-
commerce, but moving to a digital
world, moving to the world of the
Internet, it does not follow that every
principle of Federalism and every prin-
ciple of consumer protection should be
wiped out, obviated and extinguished
in the name of advancing e-commerce
and e-contracts and e-signatures.

Eliminating hard fought laws, both
State and Federal, that make sure that
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a consumer has the information that
they need to make informed decisions
takes us back to the age of scams and
frauds, but this time in the on-line en-
vironment. We have been so successful
in developing a legal environment that
gives consumers’ rights and assures
that outlaw merchants are dealt with,
it is not necessary and it benefits no
one for the Internet to become the
place for unscrupulous businesses to
flourish. My fear is that H.R. 1714, the
underlying bill sponsored by the gen-
tleman from Virginia (Mr. BLILEY),
would lead us down that path.

The high-tech industries are seeking
an immediate Federal law validating
electronic contract formation to help
pave the way for the growth of elec-
tronic commerce until States can
adopt a recently promulgated Uniform
Electronic Transaction Act. We need to
provide that help, but H.R. 1714 goes
way, way beyond this need. It satisfies
a much broader, much more controver-
sial, long-range desire of financial serv-
ices and insurance industries to accom-
plish the goal of the financial services.

H.R. 1714 seriously undercuts hard
fought consumer protections as well as
both Federal and State regulatory re-
quirements. The bill threatens a
State’s ability to adopt a uniform
State law with a permanent preemp-
tion provision.

The National Conference of State
Legislatures, in their letter of Novem-
ber 1, opposes H.R. 1714, stating that
the legislation will eviscerate con-
sumer protections and impede the
States’ insurance securities and bank-
ing agencies in their regulatory over-
sight of the financial services industry.
This from the State legislatures.

In a letter we received today, the Na-
tional Consumers Law Center, the
United Auto Workers, and the Con-
sumers Union expressed their opposi-
tion for the underlying bill, and even
with the Inslee amendment, and their
support for the Dingell-Conyers-La-
Falce-Gephardt substitute.

States and the Federal Government
should have the opportunity to review
their writing requirements and deter-
mine which can be done away with and
which standards should apply in each
specific situation where electronic
records may be substituted. A reckless
uninformed broad-brush approach, such
as we see in H.R. 1714, is offensive to
this notion. We cannot blindly wipe
away State and Federal writing re-
quirements and then provide a narrow
patchwork of exceptions and opportu-
nities for only States, not the Federal
Government, not Federal regulatory
agencies, to reestablish requirements
where needed after some disastrous
systemic failure.

The substitute amendment offered by
the ranking member, the gentleman
from Michigan (Mr. DINGELL) and his
colleagues, provides the needed uni-
formity as to contract formation. It
gives the boost that is needed for e-
commerce without interfering with ex-
isting laws that address writing re-

H11737

quirements for important notices, dis-
closures, or retained records necessary
for regulatory or supervisory govern-
ment activities.

This amendment, the Dingell amend-
ment, is the very same language as the
bipartisan compromise reached by Mr.
ABRAHAM and Mr. LEAHY in the Senate.
If H.R. 1714 were to pass the House, it
would never see the light of the day in
the Senate, it would be vetoed by the
administration, and it would mark us
as supporting an anti-consumer bill.

| urge opposition to the bill and sup-
port for the Dingell-Conyers amend-
ment.

Mr. BLILEY. Mr. Chairman, | yield 3
minutes to the gentleman from Roa-
noke, Virginia (Mr. GOODLATTE).

Mr. GOODLATTE. Mr. Chairman, |
want to thank the gentleman for yield-
ing me this time, and | especially want
to thank the gentleman from Virginia,
the chairman of the Committee on
Commerce, for his leadership on this
issue. He has been at the forefront of
this issue throughout this Congress,
and this is vitally important legisla-
tion that | urge my colleagues to sup-
port and to oppose any substitutes or
any alternatives.

The previous gentleman made ref-
erence to protecting consumers. In my
opinion, this legislation does more to
help consumers in the transactions
that they participate in than anything
that we could do with relation to mak-
ing sure that they get prompt and ade-
quate disclosure about contracts they
sign.

O 1315

None of the current Federal or State
laws are abrogated in terms of notices
that go to consumers regarding par-
ticular transactions that they partici-
pate in. They simply will be allowed to
receive those notices electronically
now. And that has a number of very
positive benefits.

First, it is faster. If there is a change
in circumstances, if there is a problem
with a product, a defect, they are going
to get that notice much more quickly
electronically than they will get it
through the mail.

Secondly, it is cheaper. Some types
of financial transactions are 100 times
more costly to conduct in person than
they are if they can conduct the trans-
action electronically. And if they are
dealing with somebody on the other
side of the country, the delay in being
able to participate in that and close
that contract, because we do not have
a nationally recognized standard for
accepting digital signatures, is very
costly to consumers as well as to other
people. Business people engage in busi-
ness-to-business transactions, as well.

But probably the most important
reason why this is more helpful to con-
sumers than current law is that the in-
formation they get will be better; it
will be more comprehensive.

If they have a notice about a par-
ticular disclosure that is required
under the law for a real estate closing
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or a bank loan, whatever the case
might be, and they do not understand a
particular word in that notice, under
electronically transmitted informa-
tion, the bank or the other company
providing the information can put a
whole host of other information on-
line. They can click on a particular
word in that notice and get an expla-
nation of it, a definition of the word, if
they do not understand what it means
in that particular context.

So from the standpoint of the con-
sumer, this is vitally important.

Secondly, from the standpoint of uni-
formity, of having one national area of
commerce to be able to conduct busi-
ness across State lines without the dif-
ficulties that come from a morass of, a
variety of different laws from different
States, that is vitally important.

Now, instead of being only able to
buy from people nearby them all gov-
erned by the same State law, people
are now empowered to buy things by
auction or other ways on-line from a
whole host of different ways.

I urge Members to reach across the
line. We have had some differences on
this bill. Let us have a strong bipar-
tisan vote. It had almost a two-thirds
vote when it came up under suspension.
Let us give it a majority here today.

Mr. DINGELL. Mr. Chairman, | yield
1 minute to the distinguished gen-
tleman from Washington State (Mr.
INSLEE).

Mr. INSLEE. Mr. Chairman, | rise in
support of H.R. 1714 after completion of
our amendment.

I want to thank the gentleman from
Michigan (Mr. DINGELL), the gentleman
from Michigan (Mr. CONYERS), and the
gentleman from New York (Mr. LA-
FALCE) for their guidance and long-
time leadership on consumers issues.
They have helped me craft this amend-
ment in a way that | think will help
consumers.

I want to thank the gentleman from
Virginia (Chairman BLILEY) for his
courtesy in trying to put this together.

Mr. Chairman, | want to tell my col-
leagues that | believe we have a prod-
uct, after completion of our amend-
ment, that is pro-consumer. | will tell
my colleagues two reasons. Number
one, this is a consumer freedom bill. It
gives consumers a new freedom and the
freedom to be allowed to receive infor-
mation and complete transactions elec-
tronically, a right, a freedom that will
remain theirs and theirs alone. Only
consumers will have the prerogative to
decide whether or not transactions are
electronic.

Secondly, Mr. Chairman, | want to
make abundantly clear throughout this
debate, nothing in my amendment or
the bill, nothing, not one word, will re-
move one single consumer protection
to receive a notice of any law in this
country State, Federal, or municipal.
Look at page 3 of our amendment.
Nothing will remove the right to get
this notice.

All it does is it changes from papyrus
or lambskin to electronic at the con-
sumer’s request.
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Mr. BLILEY. Mr. Chairman, how
much time do we have remaining?

The CHAIRMAN pro tempore (Mr.
MILLER of Florida). The gentleman
from Virginia (Mr. BLILEY) has 8 min-
utes remaining. The gentleman from
Michigan (Mr. CONYERS) has 1%z min-
utes remaining. The gentleman from
Michigan (Mr. DINGELL) has 6 minutes
remaining.

Mr. BLILEY. Mr. Chairman, | reserve
the balance of my time.

Mr. DINGELL. Mr. Chairman, | yield
2 minutes to the distinguished gen-
tleman from Minnesota (Mr. VENTO).

Mr. VENTO. Mr. Chairman, | thank
the distinguished gentleman from
Michigan (Mr. DINGELL) for yielding
me the time.

Mr. Chairman, | rise in opposition to
this bill. 1 would have opposed the rule
had | been here and requested a rollcall
vote. The fact of the matter is, late in
the session, first this is attempted to
be passed on suspension of the rules. It
has been a moving target for the last 3
weeks in terms of how this bill can be
sold to the Members of this body.

I think any discussion or evaluation
of this measure yields more and more
problems that are inherent in the bill.
The fundamental bill in terms of elec-
tronic signatures, as has been pointed
out by some of my other colleagues,
probably could have been passed with
near unanimous support in this body.

The fact is that this bill does not just
deal with electronic signature but goes
on to invade a plethora of both State
and national laws which are at the
heart, basically, of financial trans-
actions and consumer protection,
which have received the deliberate
judgment of this Congress for decades
and, | trust, that of legislatures across
this country.

It fundamentally invalidates any
State law and a host of Federal laws
that are inconsistent with the provi-
sions of this bill. It permits consumers
simply on the assumption that they
understand what is in the disclosure
documents and records to dispense
with them and to receive them elec-
tronically.

I would just suggest that the efforts
to date to try and repair this by virtue
of accepting something like the Inslee
amendment simply sugarcoats the end
result. The end result will be the same.

| appreciate the effort of the gen-
tleman to try and protect consumers.
But, in the end, | think that that pro-
posal may make something more palat-
able that is indigestible in terms of
what goes down.

This bill fundamentally is an over-
reach. It sunsets all of these State laws
with the right for States to come back
and reenact them.

Well, we all know the host of special
interest groups that are going to be
there waiting to oppose that both at
the Federal and State level such enact-
ment. It just is breathtaking. And it is
dumping and reneging on consumer
laws that exist and protect individuals.

Mr. Chairman, | rise today in support of the
amendment, and against the underlying legis-
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lation. While | favor an implementation of the
use of electronic signatures, this measure sets
a policy path of electronic commerce and
computer dependence, and strips key federal
and consumer safeguards and protections
from transactions.

| have deep reservations about this legisla-
tion for reasons which | brought forth on the
floor last week. One specific concern which |
raised at that time was that H.R. 1714 com-
pletely undermines protections afforded by
laws and regulations such as the Consumer
Credit Protection Act, Truth in Saving, the
Real Estate Settlement Procedures Act and
other key consumer laws such as the Magnu-
son Moss Act, which is the federal law requir-
ing basic information about the extent and lim-
itations of warranties to consumers.

| requested to offer an amendment last night
at rules which would add these protections to
the provisions excluded in the bill, so that
these laws would not be overridden. Unfortu-
nately, this amendment was not made in order
by the Rules Committee. By preserving, not
preempting the requirements of these laws
that afford consumers key information at the
right time before, during and after transactions
are consummated, the Vento amendment
would have assured that essential information
required by federal laws and regulations would
not be made electronically when a consumer
might not have a computer, might have a bro-
ken computer or printer, might acquire a new
e-mail address or service provider, or might
not clearly understand the importance of notifi-
cations or disclosures that they assent to ob-
taining electronic electronically, never to read
or know if they missed it. Without these pro-
tections, populations like our seniors who are
already at a technological disadvantage will be
rendered even more vulnerable.

| also offered an amendment which would
have added a new section providing privacy
protections to this legislation. This too was re-
jected by the Rules Committee. Digital signa-
tures will make it easier for consumers to buy
goods and services directly from the comfort
of their own homes, and allows businesses an
unprecedented opportunity to reach more cus-
tomers. This expansion of e-Commerce, how-
ever, should not come at the expense of al-
lowing for the misuse or exploitation of a wide
range of consumer data. This amendment
would have allowed consumers to regain
some control over their own personal informa-
tion without unnecessarily hindering Internet
services which collect information for legiti-
mate purposes, and replace the self regulated
environment that is being promoted today—
without standards or compliance and no en-
forcement. It is unworkable and unacceptable.

Specifically, my amendment would have dis-
allowed any Internet service from passing on
information to a third party unless clear and
conspicuous notice is provided and consumers
are allowed an opportunity to direct that the in-
formation not be shared. In addition, con-
sumers would be able to require a copy of the
information compiled about them at no charge,
and allowed to review, verify or correct such
data. Internet services would still be able to
share information with their affiliates, allowing
them to perform necessary transactional serv-
ices and functions. Most importantly, this
amendment would have ensured that those
businesses which offer services or products
over the Internet take affirmative responsibility
to maintain the integrity of the information
being accumulated.
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Recently, the House included privacy provi-
sions into the Financial Services Moderniza-
tion legislation. This was a step forward in the
arena of providing safeguards for consumer
data. However, we are all well aware that con-
cerns regarding the protection of consumer
data go far beyond the realm of the financial
world. It is important that we in Congress sup-
port a clear and consistent message when
dealing with the issue of information collection
and use. This amendment would expand pri-
vacy regulations to ensure that consumers as
well as businesses are able to utilize tech-
nology to its fullest potential without infringing
on the basic right to privacy.

Some of my other concerns have been ad-
dressed by the Dingell/Conyers/LaFalce/Gep-
hardt amendment, which | have cosponsored.
This substitute amendment recognizes that in
order to be successful, e-Commerce can not
pit high-tech business against consumers. Ad-
ditionally, it deals with another problem which
| raised last week, by not undermining State
rights and judgment in dealing with issues
such as what records must be retained in
paper forms and when and how consumers
must be notified about changing cir-
cumstances or enforcement of key contract
terms. Additionally, it provides that a contract
may not be denied legal effect or enforce-
ability solely because an electronic signature
or electronic record was used in its formation.
These are common sense measures which
ensure that consumers are not the
unsuspecting victims in the excitement to em-
brace technological advances in commercial
dealings.

In conclusion, | feel that the House should
address the issue of electronic signatures in
its totality, and H.R. 1714 fails to address sev-
eral areas which should be further improved.
The consequences of moving too quickly on
the implementation of legislation which will ex-
pand e-Commerce can not be underestimated.
The law of unintended consequences should
be avoided by not over reaching with the un-
derlying measure. With the vast potential that
the Internet promises, it is vital that we con-
sider the interests and needs of businesses,
the industry and consumers equally, so that
everyone can benefit from this venture.

Mr. BLILEY. Mr. Chairman, | yield 3
minutes to the gentleman from Vir-
ginia (Mr. MORAN).

Mr. MORAN of Virginia. Mr. Chair-
man, we have heard a lot about the dig-
ital divide. And certainly one exists be-
tween those school systems and com-
munities who can afford to be wired
and those who cannot.

But there is also a digital divide in
the Congress. It is between those who
understand the new economy and what
constructive role we can play in it and
those who are afraid of it and feel the
need to protect us from it.

The people who are using the Inter-
net with their computers around the
country tend to be more confident of
themselves than we are of them and
their ability to use the New Economy
to their advantage. They, in many
ways, are more knowledgeable than we
are about the role that computers can
play in making their lives easier and
more productive. They certainly want
to be empowered to have the choice of
whether or not they will use their com-
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puter to maximum advantage because
they are far more interested in oppor-
tunity than in security.

In fact, when they were recently
asked in a survey what was more im-
portant to them, opportunity or secu-
rity, they saw opportunity overwhelm-
ingly as more important to them. They
wanted to be able to protect them-
selves, certainly, but they feel empow-
ered to do that on their own. .

The fact is that the consumers that
will be affected by this bill will be em-
powered, will be advantaged by this
legislation. It is not just companies
who will be able to operate more effi-
ciently. It is consumers who want the
ability to use their computers, to use
the Internet in the most efficient and
effective and legal, manner possible.

The fact is that in this bill con-
sumers who will be using e-commerce,
digitized signatures, have the oppor-
tunity to affirmatively and separately
consent prior to receiving their notices
electronically. It ensures that existing
consumer protection laws that are in
place today are maintained. The fact is
that we build upon the laws that exist
today.

This is going to come. It can either
come with the support, the encourage-
ment, the empowerment by the Con-
gress, or it can come despite the Con-
gress. We ought to work for and with
the new economy, not in opposition to
its culture and its opportunities.

My comments are really directed to
my own party because | know that the
opposition is well intentioned; and it is
thoughtful and it is knowledgeable.
But it is wrong and shortsighted. The
reality is that what we are debating is
already happening today.

Digitized signatures work. People
find them to be not only easier to use
but, in fact, entirely consistent with
the economy in which they are oper-
ating. This will show that the Congress
can be ahead of the curve, that Con-
gress can play a constructive role, that
the Congress can be leading instead of
impeding. Instead of always trying to
play catch-up like we had to do with
the Financial Services Modernization
Act.

Look to the consumers who are using
the Internet. They are asking for this
ability to use digitized signatures. This
is what the new economy is all about.
This is why we are so prosperous. We
ought to be part of this progress by
contributing to it and certainly not op-
pose thoughtful legislation like this.

Mr. DINGELL. Mr. Chairman, | yield
1 minute to the distinguished gen-
tleman from Massachusetts (Mr.
DELAHUNT).

Mr. CONYERS. Mr. Chairman, | yield
1%> minutes to the gentleman from
Massachusetts (Mr. DELAHUNT), my
colleague on the Committee on the Ju-
diciary.

The CHAIRMAN pro tempore. The
gentleman from Massachusetts (Mr.
DELAHUNT) is recognized for 2% min-
utes.

Mr. DELAHUNT. Mr. Chairman, |
thank both gentlemen for yielding me
the time.
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Mr. Chairman, at our hearings on the
Committee on the Judiciary, we were
told that legislation was needed to en-
sure the validity of electronic agree-
ments entered into by private parties
until the States are able to adopt the
uniform electronic transactions act. In
other words, it was needed to fill the
gap until the States could act.

That made sense. But then the bill
was hijacked. Instead of filling the gap,
it preempted the field; it prohibits the
States from enacting the uniform law,
as California has just recently already
done, in a way that preserves consumer
protections. It even prohibit the States
from reenacting those protections to
the extent that we supersede them.

Now, how do people who only yester-
day were waving the banner of States’
rights and espousing federalism defend
a bill that sets aside the will of the
States in such a cavalier fashion?

Well, we hear the term “‘uniformity.”
Yet, if uniformity were all they were
after, they would have been satisfied to
let the bill sunset as the uniform act is
adopted by each of the States over the
coming months. And they did not. It is
not in the bill.

What the proponents of the bill real-
ly want is to arrest the process, to pre-
vent the States from preserving con-
sumer protection laws, which they
want to do away with. It is that simple.
It is one thing to try to ensure the va-
lidity of electronic signatures. | sup-
port that effort, and | am sure if that
was the import of the legislation it
would pass unanimously in this body.
But it is another attempt to use this
legislation as an end run around State
consumer protection legislation. That
is what this bill is all about.

I urge adoption of the substitute and
defeat of the bill.

Mr. Chairman, | rise in opposition to this bill
and in support of the Dingell-Conyers-LaFalce-
Gephardt substitute.

What we have here, Mr. Chairman, is a
case of legislative hijacking. A bill intended to
enhance the ease and security of electronic
transactions has been commandeered. By a fi-
nancial services industry that sees an oppor-
tunity to sweep aside a generation of state
laws. Laws that enshrine such familiar and
fundamental concepts as proper notice. Full
disclosure. Informed consent. Truth in lending.
Fair credit practices.

These laws have helped ensure that the or-
dinary citizen will not be taken advantage of
by powerful commercial interests who have all
the leverage. Who hold all the cards. And in
so doing, these laws have helped maintain a
thriving economy that depends on consumer
confidence.

That is supposedly what this bill is about.
Consumer confidence in electronic trans-
actions. Yet ironically, by undermining state
protections, this bill will erode consumer con-
fidence. Not enhance it. If this bill becomes
law, consumers will have fewer rights. And
they will be less certain what rights they re-
tain. Hardly a recipe for consumer confidence.

At our hearings, we were told that federal
legislation was needed to ensure the validity
of electronic agreements entered into by pri-
vate parties until the states are able to adopt,
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the Uniform Electronic Transactions Act. In
other words, it was needed to fill the gap until
the states could act.

But then the bill was hijacked. Instead of fill-
ing the gap, it preempts the field. It prohibits
the states from enacting the uniform law—as
California has recently done—in a way that
preserves consumer protections. It even pro-
hibits the states from RE-enacting those pro-
tections to the extent we supersede them.

How do people who only yesterday were
waving the banner of “states rights” defend a
bill that sets aside the will of the states in so
cavalier a fashion?

They do so in the name of “uniformity.” yet
it uniformity were all they were after, they
would have been satisfied to let this bill sunset
as the Uniform Act is adopted by each of the
states over the coming months.

What the proponents of the bill really want
is to arrest that process. To prevent the states
from preserving consumer protection laws
which they want to do away with. It is one
thing to try to ensure the viability of electronic
signatures, and | support that effort. But it is
another to use this legislation as an “end run”
around state consumer protection laws.

Apart from the policy considerations, it
raises serious constitutional questions. Given
the recent holdings of the Supreme Court re-
garding the limits of congressional power, |
have serious doubts that we have the author-
ity to preclude the states from re-enacting
laws in an area of commercial activity that lies
so squarely within their traditional sphere of
competence.

We should do all we can to embrace and
encourage the development of electronic com-
merce. But if that brave new digital world is to
provide hospitable to human habitation, we
must take with us the great advances in the
law that have made this world habitable.

| am ready and willing to support a bill that
does this, Mr. Chairman, but the current pro-
posal falls too far short of the mark. That is
why it is opposed by the Administration, and
by every major consumer organization in the
country.

| urge my colleagues to oppose the bill and
support the substitute.

Mr. BLILEY. Mr. Chairman,
much time do | have remaining?

The CHAIRMAN pro tempore. The
gentleman from Virginia (Mr. BLILEY)
has 5 minutes remaining. The gen-
tleman from Michigan (Mr. DINGELL)
has 3 minutes remaining.

Mr. BLILEY. Mr. Chairman, | yield 2
minutes to the gentlewoman from New
Jersey (Mrs. ROUKEMA).
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Mrs. ROUKEMA. Mr. Chairman, |
thank the gentleman for yielding me
this time. | will not take the entire 2
minutes. | had not anticipated speak-
ing on behalf of the general debate, but
I certainly do rise in strong support of
this proposal.

| want to make it clear here that this
is not anti-consumer, it is both pro-
business and pro-consumer, it really
does not denigrate or eliminate any
consumer protections that are cur-
rently in law, and it goes beyond that.
I particularly am a strong supporter of
the Inslee amendment and would like
to speak on that at the appropriate
time.

how
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I want to congratulate the chairman
of the Committee on Commerce for his
leadership here. This is excellent legis-
lation. As a member of the Committee
on Banking and Financial Services, I
will look forward to continuing to
work in the future on other aspects of
e-commerce as it relates to more spe-
cific banking legislation.

| rise today in strong support of H.R. 1714,
the Electronic Signatures in Global and Na-
tional Commerce Act.

The bill accomplishes the two major, and
often conflicting, goals of being both Pro Busi-
ness and Pro Consumer. As we have heard,
millions of Americans are shopping via the
Internet everyday. The growth in e-commerce
is expected to explode in the next 2 years with
U.S. Consumers spending billions on line by
the year 2001. E-commerce is happening as
we speak. We here in Congress should do ev-
erything we can to promote e-commerce. | be-
lieve H.R. 1714 strikes the right balance be-
tween encouraging the growth of e-commerce
while including common sense consumer pro-
tections.

The bill is Pro Business because it ensures
that Internet transactions have the same legal
effect and recognition as paper transactions.
This is accomplished by establishment of a
federal law which recognizes e-signatures as
having the same force and effect as an ink
signature. In addition, required records and
disclosures may be delivered electronically IF
the Consumer “opts in”.

The bill is Pro Consumer because it encour-
ages the growth of e-commerce—which has
led to lower prices, greater choice and round
the clock availability. These developments are
all Pro Consumer.

Later on we are going to consider the Ins-
lee/Eshoo/Dooley/Moan/Roukema Amend-
ment. This Amendment includes several provi-
sions from H.R. 2626, the Electronic Disclo-
sures Delivery Act of 1999, which | introduced
on September 1st along with Mr. INSLEE and
Mr. LAzio. The Amendment is pro consumer
because it provides the additional consumer
protections such as (1) Customer “opt in” for
electronic delivery specifically required, (2)
clear requirements on review, retention and
printing of documents and disclosures, (3) the
ability of a Customer to “opt out” of electronic
delivery at any time.

| thought these were good provisions when
| introduced H.R. 2626. | thought they were
good provisions when proposed before the
Rules Committee, and that is why | cospon-
sored the Inslee Amendment. It clearly im-
proves the Bill and we should approve the Ins-
lee Amendment later on when we have the
opportunity.

Mr. Chairman, this bill is an extremely good
bill. I urge strong support for H.R. 1714.

Mr. DINGELL. Mr. Chairman, | yield
myself the balance of my time.

Mr. Chairman, the issue here is a
very simple one. It is not about wheth-
er the contract may be signed elec-
tronically. Everyone here is in agree-
ment that that is a good thing. It is
about the notices which follow after
that, notices of waste on a real estate
contract, notice of failure to comply
with requirements for insurance, fail-
ures of the electronic media to deliver.

An interesting thing to note would be
that this proposal is going to come just
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in time, if it is signed into law, for the
year 2K bug to bite. The question that
has to be asked is what happens if the
Internet provider is down and the indi-
vidual does not get the notice. What
happens if on that particular day there
is a virus that contaminates the oper-
ation of the recipient or the sender, so
the recipient never gets it. Look at the
wide array of notices which are ex-
tremely important and which are pro-
tected in a wide array of State laws,
notices of nonpayment of taxes, notices
which would vitiate a mortgage, enti-
tle the mortgagor to cancel or to fore-
close. Those are things which would
hurt the mortgagee.

I would ask my colleagues to under-
stand that what we are trying to do
here is not to stop electronic com-
merce or the signing of contracts elec-
tronically but, rather, to assure that a
wider array of judgments are available
to the purchaser and that he may then
insist that he get, for very good reason,
certain Kkinds of notices which he
might view as being important. The
mortgagor or the seller or the vendor
under the contract has every right to
ask that individual if he will then
change the contract to waive those
rights. But we are trying to protect
historic rights that have always be-
longed to purchasers under written
contracts under the law of the several
States.

I would give Members just one last
quote. Under Statement of Administra-
tion Policy, the administration makes
this statement, and Members should be
aware that they are probably looking
at a veto here:

*“The administration believes that en
bloc amendments fall short of elimi-
nating serious defects in H.R. 1714. The
Secretaries of Commerce, Housing and
Urban Development, and the Treasury
will recommend the President veto
H.R. 1714 with the en bloc amendments.
For the reasons explained below and in
the enclosed Statement of Administra-
tion Policy, the administration would
support adoption of the Gephardt-Din-
gell-LaFalce-Conyers substitute.”’

Let us try to pass something which
will make progress, something which
will protect consumers, something
which will move forward electronic
commerce but not something which af-
fords enormous operation to hurt inno-
cent purchasers around this country.

Mr. BLILEY. Mr. Chairman, | yield
myself the balance of my time.

This has been an interesting debate.
First of all let me say that this bill
came out of the Committee on Com-
merce unanimously August 5. We have
worked with the minority. It was origi-
nally scheduled for October 18 on the
floor. They asked for further consider-
ation. We pulled it. And we worked. Ev-
erything was all in agreement. And
then last Friday, the White House
comes down here and gets a meeting
with the Democrat leadership and all
of a sudden this becomes a terrible bill.
Nothing could be further from the
truth. This is a thing to prevent this
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legislation being adopted on Repub-
licans’ watch.

Let me give Members a list of the
people who support this legislation:

IBM, Information Technology Asso-
ciation of America, Information Tech-
nology Industry Council, Microsoft,
American Insurance Association, Alli-
ance of American Insurers, American
Council of Life Insurance, Council of
Insurance Agents and Brokers, Na-
tional Association of Mutual Insurance
Companies, National Association of
Surety Bond Producers, Reinsurance
Association of America, Securities In-
dustry Association, America Online,
America Electronics Association, GTE,
MCI WorldCom, Cable and Wireless,
DLJ Direct, PanAm Sat, Telecommuni-
cations Industry Association, National
Retail Federation, Charles Schwab, Fi-
delity, Ford Motor Credit, National As-
sociation of Manufacturers, AT&T,
U.S. Chamber of Commerce, and the
Chamber will score this bill; Invest-
ment Company Institute, Yahoo,
Equifax, International Biometric In-
dustry Association, Consumer Mort-
gage Coalition, Financial Services
Roundtable, Sallie Mae, Apple Com-
puter, Hewlett-Packard, American
Bankers Association, Consumer Bank-
ers Association, the New York Stock
Exchange, Business Software Alliance.

This is a good bill. Nobody in this
legislation is coerced to do anything.
They have to agree. And, working with
the minority, we say that if there is
anything to do with eviction, fore-
closure, that this is exempted, it is
carved out of here, you cannot do it
this way.

Mr. Chairman, this is a good bill. We
had a great vote a week ago. Let us not
go back on that. Let us move the legis-
lation forward, go to conference with
the Senate, and then send legislation
to the President.

Mrs. MINK of Hawaii. Mr. Speaker, | rise
today in opposition to H.R. 1714, the Elec-
tronic Signatures in Global and National Com-
merce Act.

No one can deny what an amazing effect
the Internet and electronic commerce has had
on national and global commerce. The Internet
has allowed some businesses to flourish in a
global marketplace in a way not possible by
traditional means.

The remarkable opportunities which the
Internet and electronic commerce provides
needs to be protected by ensuring that elec-
tronic signatures and contracts are held as le-
gally valid and binding. H.R. 1714, however, is
not the best bill to accomplish this because it
achieves the goal of validating electronic sig-
natures and contracts at the expense of Amer-
ican consumers.

If H.R. 1714 becomes law, we can expect
that many of our Nation’s consumers will un-
knowingly “click away” their rights because
this bill does not ensure that any and all no-
tices to consumers about their rights and the
consequences of electronically signing their
names be either clear or conspicuous. This is
fundamentally unfair to consumers, especially
those who may not yet be familiar with the
concepts of the Internet and electronic com-
merce.
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| urge my colleagues to protect consumers
and reject H.R. 1714.

The CHAIRMAN pro tempore (Mr.
MILLER of Florida). All time for gen-
eral debate has expired.

In lieu of the amendments rec-
ommended by the Committees on Com-
merce and the Judiciary now printed in
the bill, it shall be in order to consider
as an original bill for the purpose of
amendment under the 5-minute rule an
amendment in the nature of a sub-
stitute printed in the CONGRESSIONAL
RECORD and numbered 1. That amend-
ment shall be considered read.

The text of the amendment in the na-
ture of a substitute is as follows:

H.R. 1714
Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in

Congress assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the ‘‘Electronic

Signatures in Global and National Com-
merce Act”’.
TITLE I—VALIDITY OF ELECTRONIC

RECORDS AND SIGNATURES FOR COM-

MERCE
SEC. 101. GENERAL RULE OF VALIDITY.

(&) GENERAL RULE.—With respect to any
contract, agreement, or record entered into
or provided in, or affecting, interstate or for-
eign commerce, notwithstanding any stat-
ute, regulation, or other rule of law, the
legal effect, validity, or enforceability of
such contract, agreement, or record shall not
be denied—

(1) on the ground that the contract, agree-
ment, or record is not in writing if the con-
tract, agreement, or record is an electronic
record; or

(2) on the ground that the contract, agree-
ment, or record is not signed or is not af-
firmed by a signature if the contract, agree-
ment, or record is signed or affirmed by an
electronic signature.

(b) AUTONOMY OF PARTIES IN COMMERCE.—

(1) IN GENERAL.—With respect to any con-
tract, agreement, or record entered into or
provided in, or affecting, interstate or for-
eign commerce—

(A) the parties to such contract, agree-
ment, or record may establish procedures or
requirements regarding the use and accept-
ance of electronic records and electronic sig-
natures acceptable to such parties;

(B) the legal effect, validity, or enforce-
ability of such contract, agreement, or
record shall not be denied because of the
type or method of electronic record or elec-
tronic signature selected by the parties in
establishing such procedures or require-
ments; and

(C) nothing in this section requires any
party to use or accept electronic records or
electronic signatures.

(2) CONSENT TO ELECTRONIC RECORDS.—Not-
withstanding subsection (a) and paragraph
(1) of this subsection—

(A) if a statute, regulation, or other rule of
law requires that a record be provided or
made available to a consumer in writing,
that requirement shall be satisfied by an
electronic record if—

(i) the consumer has separately and affirm-
atively consented to the provision or avail-
ability of such record, or identified groups of
records that include such record, as an elec-
tronic record; and

(ii) has not withdrawn such consent; and

(B) if such statute, regulation, or other
rule of law requires that a record be re-
tained, that requirement shall be satisfied if
such record complies with the requirements
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of subparagraphs (A) and (B) of subsection
c)(1).

( )(5:)) RETENTION OF CONTRACTS, AGREEMENTS,
AND RECORDS.—

(1) ACCURACY AND ACCESSIBILITY.—If a stat-
ute, regulation, or other rule of law requires
that a contract, agreement, or record be in
writing or be retained, that requirement is
met by retaining an electronic record of the
information in the contract, agreement, or
record that—

(A) accurately reflects the information set
forth in the contract, agreement, or record
after it was first generated in its final form
as an electronic record; and

(B) remains accessible, for the period re-
quired by such statute, regulation, or rule of
law, for later reference, transmission, and
printing.

(2) EXCEPTION.—A requirement to retain a
contract, agreement, or record in accordance
with paragraph (1) does not apply to any in-
formation whose sole purpose is to enable
the contract, agreement, or record to be
sent, communicated, or received.

(3) ORIGINALS.—If a statute, regulation, or
other rule of law requires a contract, agree-
ment, or record to be provided, available, or
retained in its original form, or provides con-
sequences if the contract, agreement, or
record is not provided, available, or retained
in its original form, that statute, regulation,
or rule of law is satisfied by an electronic
record that complies with paragraph (1).

(4) CHeEcks.—If a statute, regulation, or
other rule of law requires the retention of a
check, that requirement is satisfied by re-
tention of an electronic record of all the in-
formation on the front and back of the check
in accordance with paragraph (1).

SEC. 102. AUTHORITY TO ALTER OR SUPERSEDE
GENERAL RULE.

(a) PROCEDURE TO ALTER OR SUPERSEDE.—
Except as provided in subsection (b), a State
statute, regulation, or other rule of law may
modify, limit, or supersede the provisions of
section 101 if such statute, regulation, or
rule of law—

(1)(A) constitutes an enactment or adop-
tion of the Uniform Electronic Transactions
Act as reported to the State legislatures by
the National Conference of Commissioners
on Uniform State Laws; or

(B) specifies the alternative procedures or
requirements for the use or acceptance (or
both) of electronic records or electronic sig-
natures to establish the legal effect, valid-
ity, or enforceability of contracts, agree-
ments, or records; and

(2) if enacted or adopted after the date of
enactment of this Act, makes specific ref-
erence to this Act.

(b) LIMITATIONS ON ALTERATION OR SUPER-
SESSION.—A State statute, regulation, or
other rule of law (including an insurance
statute, regulation, or other rule of law), re-
gardless of its date of enactment or adop-
tion, that modifies, limits, or supersedes sec-
tion 101 shall not be effective to the extent
that such statute, regulation, or rule—

(1) discriminates in favor of or against a
specific technology, process, or technique of
creating, storing, generating, receiving,
communicating, or authenticating electronic
records or electronic signatures;

(2) discriminates in favor of or against a
specific type or size of entity engaged in the
business of facilitating the use of electronic
records or electronic signatures;

(3) is based on procedures or requirements
that are not specific or that are not publicly
available; or

(4) is otherwise inconsistent with the pro-
visions of this title.

(c) EXCEPTION.—Notwithstanding sub-
section (b), a State may, by statute, regula-
tion, or rule of law enacted or adopted after
the date of enactment of this Act, require
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specific notices to be provided or made avail-
able in writing if such notices are necessary
for the protection of the safety or health of
an individual consumer. A consumer may
not, pursuant to section 101(b)(2), consent to
the provision or availability of such notice
solely as an electronic record.

SEC. 103. SPECIFIC EXCLUSIONS.

(a) EXCEPTED REQUIREMENTS.—The provi-
sions of section 101 shall not apply to a con-
tract, agreement, or record to the extent it
is governed by—

(1) a statute, regulation, or other rule of
law governing the creation and execution of
wills, codicils, or testamentary trusts;

(2) a statute, regulation, or other rule of
law governing adoption, divorce, or other
matters of family law;

(3) the Uniform Commercial Code, as in ef-
fect in any State, other than sections 1-107
and 1-206 and Articles 2 and 2A,;

(4) any requirement by a Federal regu-
latory agency or self-regulatory organization
that records be filed or maintained in a spec-
ified standard or standards (including a spec-
ied format or formats), except that nothing
in this paragraph relieves any Federal regu-
latory agency of its obligations under the
Government Paperwork Elimination Act
(title XVI1 of Public Law 105-277);

(5) the Uniform Anatomical Gift Act; or

(6) the Uniform Health-Care Decisions Act.

(b) ADDITIONAL EXCEPTIONS.—The provi-
sions of section 101 shall not apply to—

(1) any contract, agreement, or record en-
tered into between a party and a State agen-
cy if the State agency is not acting as a mar-
ket participant in or affecting interstate
commerce;

(2) court orders or notices, or official court
documents (including briefs, pleadings, and
other writings) required to be executed in
connection with court proceedings; or

(3) any notice concerning—

(A) the cancellation or termination of util-

ity services (including water, heat, and
power);
(B) default, acceleration, repossession,

foreclosure, or eviction, or the right to cure,
under a credit agreement secured by, or a
rental agreement for, a primary residence of
an individual; or

(C) the cancellation or termination of
health insurance or benefits or life insurance
benefits (excluding annuities).

SEC. 104. STUDY.

(a) FoLLowupP STuDY.—Within 5 years after
the date of enactment of this Act, the Sec-
retary of Commerce, acting through the As-
sistant Secretary for Communications and
Information, shall conduct an inquiry re-
garding any State statutes, regulations, or
other rules of law enacted or adopted after
such date of enactment pursuant to section
102(a), and the extent to which such statutes,
regulations, and rules comply with section
102(b).

(b) REPORT.—The Secretary shall submit a
report to the Congress regarding the results
of such inquiry by the conclusion of such 5-
year period.

SEC. 105. DEFINITIONS.

For purposes of this title:

(1) ELECTRONIC RECORD.—The term ‘‘elec-
tronic record” means a writing, document,
or other record created, stored, generated,
received, or communicated by electronic
means.

(2) [ELECTRONIC SIGNATURE.—The term
“‘electronic signature’” means information or
data in electronic form, attached to or logi-
cally associated with an electronic record,
and executed or adopted by a person or an
electronic agent of a person, with the intent
to sign a contract, agreement, or record.

(3) ELECTRONIC.—The term ‘‘electronic”
means of or relating to technology having
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electrical, digital, magnetic, optical, electro-

magnetic, or similar capabilities regardless

of medium.

(4) ELECTRONIC AGENT.—The term “‘elec-
tronic agent’” means a computer program or
an electronic or other automated means used
independently to initiate an action or re-
spond to electronic records in whole or in
part without review by an individual at the
time of the action or response.

(5) RECORD.—The term ‘‘record”” means in-
formation that is inscribed on a tangible me-
dium or that is stored in an electronic or
other medium and is retrievable in per-
ceivable form.

(6) FEDERAL REGULATORY AGENCY.—The
term ‘“‘Federal regulatory agency’ means an
agency, as that term is defined in section
552(f) of title 5, United States Code, that is
authorized by Federal law to impose require-
ments by rule, regulation, order, or other
legal instrument.

(7) SELF-REGULATORY ORGANIZATION.—The
term ‘‘self-regulatory organization’” means
an organization or entity that is not a Fed-
eral regulatory agency or a State, but that is
under the supervision of a Federal regu-
latory agency and is authorized under Fed-
eral law to adopt and administer rules appli-
cable to its members that are enforced by
such organization or entity, by a Federal
regulatory agency, or by another self-regu-
latory organization.

TITLE II—DEVELOPMENT AND ADOPTION
OF ELECTRONIC SIGNATURE PRODUCTS
AND SERVICES

SEC. 201. TREATMENT OF ELECTRONIC SIGNA-

TURES IN INTERSTATE AND FOR-
EIGN COMMERCE.

(a) INQUIRY REGARDING
COMMERCE.—

(1) INQUIRIES REQUIRED.—Within 180 days
after the date of the enactment of this Act,
and biennially thereafter, the Secretary of
Commerce, acting through the Assistant
Secretary for Communications and Informa-
tion, shall complete an inquiry to—

(A) identify any domestic and foreign im-
pediments to commerce in electronic signa-
ture products and services and the manners
in which and extent to which such impedi-
ments inhibit the development of interstate
and foreign commerce;

(B) identify constraints imposed by foreign
nations or international organizations that
constitute barriers to providers of electronic
signature products or services; and

(C) identify the degree to which other na-
tions and international organizations are
complying with the principles in subsection
0)(@).

(2) suBMmiIssIiON.—The Secretary shall sub-
mit a report to the Congress regarding the
results of each such inquiry within 90 days
after the conclusion of such inquiry. Such re-
port shall include a description of the ac-
tions taken by the Secretary pursuant to
subsection (b) of this section.

(b) PROMOTION OF ELECTRONIC
TURES.—

(1) REQUIRED ACTIONS.—The Secretary of
Commerce, acting through the Assistant
Secretary for Communications and Informa-
tion, shall promote the acceptance and use,
on an international basis, of electronic sig-
natures in accordance with the principles
specified in paragraph (2) and in a manner
consistent with section 101 of this Act. The
Secretary of Commerce shall take all actions
necessary in a manner consistent with such
principles to eliminate or reduce, to the
maximum extent possible, the impediments
to commerce in electronic signatures, in-
cluding those identified in the inquiries
under subsection (a) for the purpose of facili-
tating the development of interstate and for-
eign commerce.

IMPEDIMENTS TO

SIGNA-
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(2) PRINCIPLES.—The principles specified in
this paragraph are the following:

(A) Free markets and self-regulation, rath-
er than government standard-setting or
rules, should govern the development and
use of electronic records and electronic sig-
natures.

(B) Neutrality and nondiscrimination
should be observed among providers of and
technologies for electronic records and elec-
tronic signatures.

(C) Parties to a transaction should be per-
mitted to establish requirements regarding
the use of electronic records and electronic
signatures acceptable to such parties.

(D) Parties to a transaction—

(i) should be permitted to determine the
appropriate authentication technologies and
implementation models for their trans-
actions, with assurance that those tech-
nologies and implementation models will be
recognized and enforced; and

(ii) should have the opportunity to prove in
court or other proceedings that their authen-
tication approaches and their transactions
are valid.

(E) Electronic records and electronic sig-
natures in a form acceptable to the parties
should not be denied legal effect, validity, or
enforceability on the ground that they are
not in writing.

(F) De jure or de facto imposition of stand-
ards on private industry through foreign
adoption of regulations or policies with re-
spect to electronic records and electronic
signatures should be avoided.

(G) Paper-based obstacles to electronic
transactions should be removed.

(c) CONSULTATION.—In conducting the ac-
tivities required by this section, the Sec-
retary shall consult with users and providers
of electronic signature products and services
and other interested persons.

(d) PrRivacy.—Nothing in this section shall
be construed to require the Secretary or the
Assistant Secretary to take any action that
would adversely affect the privacy of con-
sumers.

(e) DEFINITIONS.—As used in this section,
the terms ‘“‘electronic record” and ‘‘elec-
tronic signature” have the meanings pro-
vided in section 104 of the Electronic Signa-
tures in Global and National Commerce Act.
TITLE 11I—USE OF ELECTRONIC RECORDS

AND SIGNATURES UNDER FEDERAL SE-

CURITIES LAW
SEC. 301. GENERAL VALIDITY OF ELECTRONIC

RECORDS AND SIGNATURES.

Section 3 of the Securities Exchange Act of
1934 (15 U.S.C. 78c) is amended by adding at
the end the following new subsection:

““(h) REFERENCES TO WRITTEN RECORDS AND
SIGNATURES.—

‘(1) GENERAL VALIDITY OF ELECTRONIC
RECORDS AND SIGNATURES.—EXcept as other-
wise provided in this subsection—

“(A) if a contract, agreement, or record (as
defined in subsection (a)(37)) is required by
the securities laws or any rule or regulation
thereunder (including a rule or regulation of
a self-regulatory organization), and is re-
quired by Federal or State statute, regula-
tion, or other rule of law to be in writing,
the legal effect, validity, or enforceability of
such contract, agreement, or record shall not
be denied on the ground that the contract,
agreement, or record is not in writing if the
contract, agreement, or record is an elec-
tronic record;

‘“(B) if a contract, agreement, or record is
required by the securities laws or any rule or
regulation thereunder (including a rule or
regulation of a self-regulatory organization),
and is required by Federal or State statute,
regulation, or other rule of law to be signed,
the legal effect, validity, or enforceability of
such contract, agreement, or record shall not
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be denied on the ground that such contract,
agreement, or record is not signed or is not
affirmed by a signature if the contract,
agreement, or record is signed or affirmed by
an electronic signature; and

“(C) if a broker, dealer, transfer agent, in-
vestment adviser, or investment company
enters into a contract or agreement with, or
accepts a record from, a customer or other
counterparty, such broker, dealer, transfer
agent, investment adviser, or investment
company may accept and rely upon an elec-
tronic signature on such contract, agree-
ment, or record, and such electronic signa-
ture shall not be denied legal effect, validity,
or enforceability because it is an electronic
signature.

““(2) IMPLEMENTATION.—

“(A) REGULATIONS.—The Commission may
prescribe such regulations as may be nec-
essary to carry out this subsection con-
sistent with the public interest and the pro-
tection of investors.

““(B) NONDISCRIMINATION.—The regulations
prescribed by the Commission under sub-
paragraph (A) shall not—

“(i) discriminate in favor of or against a
specific technology, method, or technique of
creating, storing, generating, receiving,
communicating, or authenticating electronic
records or electronic signatures; or

“(ii) discriminate in favor of or against a
specific type or size of entity engaged in the
business of facilitating the use of electronic
records or electronic signatures.

“(3) ExcepPTIONsS.—Notwithstanding
other provision of this subsection—

“(A) the Commission, an appropriate regu-
latory agency, or a self-regulatory organiza-
tion may require that records be filed or
maintained in a specified standard or stand-
ards (including a specified format or for-
mats) if the records are required to be sub-
mitted to the Commission, an appropriate
regulatory agency, or a self-regulatory orga-
nization, respectively, or are required by the
Commission, an appropriate regulatory
agency, or a self-regulatory organization to
be retained; and

““(B) the Commission may require that con-
tracts, agreements, or records relating to
purchases and sales, or establishing accounts
for conducting purchases and sales, of penny
stocks be manually signed, and may require
such manual signatures with respect to
transactions in similar securities if the Com-
mission determines that such securities are
susceptible to fraud and that such fraud
would be deterred or prevented by requiring
manual signatures.

““(4) RELATION TO OTHER LAW.—The provi-
sions of this subsection apply in lieu of the
provisions of title | of the Electronic Signa-
tures in Global and National Commerce Act
to a contract, agreement, or record (as de-
fined in subsection (a)(37)) that is required
by the securities laws.

“(5) SAVINGS PROVISION.—Nothing in this
subsection applies to any rule or regulation
under the securities laws (including a rule or
regulation of a self-regulatory organization)
that is in effect on the date of enactment of
the Electronic Signatures in Global and Na-
tional Commerce Act and that requires a
contract, agreement, or record to be in writ-
ing, to be submitted or retained in original
form, or to be in a specified standard or
standards (including a specified format or
formats).

‘“(6) DEFINITIONS.—As used
section:

““(A) ELECTRONIC RECORD.—The term ‘elec-
tronic record’ means a writing, document, or
other record created, stored, generated, re-
ceived, or communicated by electronic
means.

‘““(B) ELECTRONIC SIGNATURE.—The term
“‘electronic signature’ means information or

any

in this sub-
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data in electronic form, attached to or logi-
cally associated with an electronic record,
and executed or adopted by a person or an
electronic agent of a person, with the intent
to sign a contract, agreement, or record.

““(C) ELECTRONIC.—The term ‘electronic’
means of or relating to technology having
electrical, digital, magnetic, optical, electro-
magnetic, or similar capabilities regardless
of medium.”.

The CHAIRMAN pro tempore. No
amendment to that amendment shall
be in order except those printed in
House Report 106-462. Each amendment
may be offered only in the order print-
ed in the report, may be offered only by
a Member designated in the report,
shall be considered read, debatable for
the time specified in the report, equal-
ly divided and controlled by the pro-
ponent and an opponent, shall not be
subject to amendment, and shall not be
subject to a demand for a division of
the question.

The Chairman of the Committee of
the Whole may postpone a request for a
recorded vote on any amendment and
may reduce to a minimum of 5 minutes
the time for voting on any postponed
question that immediately follows an-
other vote, provided that the time for
voting on the first question shall be a
minimum of 15 minutes.

It is now in order to consider amend-
ment No. 1 printed in House Report
106-462.

AMENDMENT NO. 1 OFFERED BY MR. INSLEE

Mr. INSLEE. Mr. Chairman, | offer
an amendment.

The CHAIRMAN pro tempore. The
Clerk will designate the amendment.

The text of the amendment is as fol-
lows:

Amendment No. 1 offered by Mr. INSLEE:

In section 101(b), strike paragraph (2) and
insert the following:

(2) CONSENT TO ELECTRONIC RECORDS.—NoOt-
withstanding subsection (a) and paragraph
(1) of this subsection—

(A) if a statute, regulation, or other rule of
law requires that a record be provided or
made available to a consumer in writing,
that requirement shall be satisfied by an
electronic record if—

(i) the consumer has affirmatively con-
sented, by means of a consent that is con-
spicuous and visually separate from other
terms, to the provision or availability
(whichever is required) of such record (or
identified groups of records that include such
record) as an electronic record, and has not
withdrawn such consent;

(ii) prior to consenting, the consumer is
provided with a statement of the hardware
and software requirements for access to and
retention of electronic records; and

(iif) the consumer affirmatively acknowl-
edges, by means of an acknowledgement that
is conspicuous and visually separate from
other terms, that—

(1) the consumer has an obligation to no-
tify the provider of electronic records of any
change in the consumer’s electronic mail ad-
dress or other location to which the elec-
tronic records may be provided; and

(1) if the consumer withdraws consent, the
consumer has the obligation to notify the
provider of electronic records of the elec-
tronic mail address or other location to
which the records may be provided; and

(B) the record is capable of review, reten-
tion, and printing by the recipient if
accessed using the hardware and software
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specified in the statement under subpara-
graph (A)(ii) at the time of the consumer’s
consent; and

(C) if such statute, regulation, or other
rule of law requires that a record be re-
tained, that requirement shall be satisfied if
such record complies with the requirements
of subparagraphs (A) and (B) of subsection
©@).

At the end of section 101, add the following
new subsections:

(d) ABILITY TO CONTEST SIGNATURES AND
CHARGES.—Nothing in this section shall be
construed to limit or otherwise affect the
rights of any person to assert that an elec-
tronic signature is a forgery, is used without
authority, or otherwise is invalid for reasons
that would invalidate the effect of a signa-
ture in written form. The use or acceptance
of an electronic record or electronic signa-
ture by a consumer shall not constitute a
waiver of any substantive protections af-
forded consumers under the Consumer Credit
Protection Act.

(e) ScoPe.—This Act is intended to clarify
the legal status of electronic records and
electronic signatures in the context of writ-
ing and signing requirements imposed by
law. Nothing in this Act affects the content
or timing of any disclosure required to be
provided to any consumer under any statute,
regulation, or other rule of law.

In section 102(c), strike ‘‘safety or health
of an individual consumer” and insert ‘“‘pub-
lic health or safety of consumers’.

In section 104, add at the end the following
new subsection:

(c) ADDITIONAL STUDY OF DELIVERY.—With-
in 18 months after the date of enactment of
this Act, the Secretary of Commerce shall
conduct an inquiry regarding the effective-
ness of the delivery of electronic records to
consumers using electronic mail as com-
pared with delivery of written records via
the United States Postal Service and private
express mail services. The Secretary shall
submit a report to the Congress regarding
the results of such inquiry by the conclusion
of such 18-month period.

The CHAIRMAN pro tempore. Pursu-
ant to House Resolution 366, the gen-
tleman from Washington (Mr. INSLEE)
and the gentleman from Michigan (Mr.
CONYERS) each will control 15 minutes.

The Chair recognizes the gentleman
from Washington (Mr. INSLEE).

Mr. INSLEE. Mr. Chairman, | yield
myself 2 minutes.

Mr. Chairman, | would like to tell
Members what our goal was in drafting
this amendment. Our goal basically is
to assure an American’s right to make
the decision by themselves based on
the information they have to receive
information electronically and to form
contracts electronically.

Our goal is based on the proposition
something like this: If you read the
Declaration of Independence, it reads
just as well electronically as it does on
a piece of paper. And when you receive
information in an on-line transaction,
if you want to purchase insurance, a
car, a book, the information you are
going to receive reads just as well elec-
tronically. Therefore, we have crafted
an amendment that would assure that
every consumer has a new right, and,
that is, the right to decide they want
to receive information electronically.

I want to point out several things
about it. Number one, it makes sure
that this is a decision made and has to
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be made affirmatively by an American.
They have to affirmatively take an ac-
tion to disclose they want to do busi-
ness electronically. Number two, and
very importantly, this makes very
clear that any requirement of any gov-
ernment in America to give any notice
will still exist after the passage of this
bill if this amendment prevails.

I want to read the applicable section.
It reads:

Nothing in this Act affects the content or
timing of any disclosure required to be pro-
vided to any consumer under any statute,
regulation, or other rule of law.

I read this because | have heard
many other Members suggest that
somehow consumers will lose the right
to receive notifications. This is inac-
curate. This amendment will assure
that every notification a person is enti-
tled to receive, they will still be enti-
tled to receive.

Third, it makes abundantly clear, we
added a provision that consumers have
to be notified what hardware and soft-
ware they need to receive this informa-
tion so that they are not acting blind-
ly. We have heard suggestions that
somehow electronic commerce is ineffi-
cient, ineffective. | think we have to
realize sometimes the mail gets eaten
by the dog as well, or misplaced, and,
in fact, if consumers want to do busi-
ness electronically, they should be en-
titled to do so.

We have also, fifth, provided that the
credit card rules, the limitations of li-
ability, still apply in this context, if
somebody steals your identity essen-
tially.

And, sixth, we provide, and | think
this is very important because | have
heard some misinformation on the
floor already in this regard. Where the
law requires provision of a notice,
where a business has to provide notice
to a consumer, they will still be re-
quired to provide notice, not simply
post it on a website.

Mr. Chairman, | yield 1 minute to the
gentlewoman from California (Ms.
LOFGREN).

Ms. LOFGREN. Mr. Chairman, when
do you have information? Ten years
ago, | was in local government and we
organized our court files electronically
and allowed the sheriff to access those
court files for jail management. | re-
member going over to talk to the then
sheriff who had deputies handwriting
the information down on pieces of
paper off the screen.

I asked, “Why are you doing this?”’
He said, ““So we’ll really have the infor-
mation.”’

Do you have the information when it
is on the screen, on your hard drive, in
your head, or when it is on a piece of
paper? The answer is, in all of those
cases. We are not changing any con-
sumer law at all with this bill and with
this amendment. What we are doing is
allowing for the free flow of informa-
tion on the Internet, so that we can
have electronic commerce, so that in-
formation in the Information Age can
flow.
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I have heard many expressions really
of anxiety by Members about the Infor-
mation Age and the concept that you
have information when it is electronic.
Let me assure my colleagues that you
do and consumers will be fully pro-
tected under the amendment.

Mr. CONYERS. Mr. Chairman, | yield
myself 3 minutes.

I want to start off by commending
my friends that are with the gentleman
from Washington (Mr. INSLEE) on his
amendment. This is an important step
forward. The problem is, it is still a
half a loaf, and | appreciate the Demo-
crats that are trying to improve it.

This amendment makes minor im-
provements in the underlying bill but,
indeed, it makes it worse in several re-
spects. That is why it is quite clear
why financial services, industries and
banks are supporting it and consumer
groups are opposing it.

Here is why it is a backward step. It
leaves to the courts to determine who
bears the burden when an electronic
disclosure notice is not received.

0 1345

The bill does that. The Inslee amend-
ment puts the burden squarely on the
consumer’s shoulders.

Mr. Chairman, H.R. 1714, the Bliley
bill leaves it to the courts; the Inslee
amendment leaves it to the consumer
the responsibility of creating an af-
firmative obligation to notify a pro-
vider of a change of e-mail address.

Now, in addition, this will not be cor-
rected by the Inslee amendment. No re-
quirement that the consumer be told
what legal rights he is waiving or to
what types of records that is the no-
tices, disclosures and statements, that
the waiver applies to. Because both the
bill and the amendment permit a con-
sumer to waive writing requirements
for groups, ‘‘groups of records,” and
there is no requirement that the record
be similar or relate to the same trans-
action. The consumer can, without any
prior knowledge, waive all the future
notices with one click.

This, | say to my colleagues, is the
substance of what leads me to regret-
fully not be able to support the Inslee
amendment. It does help in some re-
spects, but in other respects, it is
worse. For that reason | would urge
that we think very carefully about this
so-called improvement.

The amendment improves the opt-in
by requiring it to be conspicuous and
visually separate. But there is still no
requirement that the consumer be told
what legal rights he or she is waiving
or what types of notices and disclo-
sures the waiver applies to.

The Inslee amendment narrows the
States’ ability to reenact supplemental
protective legislation for their citizens.
This is not good. For that reason | ask
that my colleagues critically evaluate
this supposed improvement in the bill.

While | appreciate the efforts of my fellow
Democrats to improve H.R. 1714, this amend-
ment is merely an industry-drafted cosmetic fix
that makes only minor improvements to the
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underlying bill, and indeed, makes it worse in
several respects. Furthermore, it leaves
unaddressed many fundamental problems of
H.R. 1714.

It is therefore no surprise—and is quite tell-
ing, in fact—that this amendment is supported
by the banks and financial services industries,
but is opposed by the consumer groups.

The Inslee amendment is a step backwards
for consumers in many ways. Unlike H.R.
1714, which leaves it to the courts to deter-
mine who bears the burden when an elec-
tronic disclosure or notice is not received, the
Inslee amendment puts the burden squarely
on consumers’ shoulders by creating an af-
firmative obligation for consumers to notify a
provider of a change of email address. The
U.S. Postal Service has standardized proce-
dures for address changes, forwarding mail,
and returning mail to the sender that currently
are not present in the on-line world. Without
these real-world “back-up” mechanisms, this
amendment simply creates a defense for mer-
chant in cyberspace that it would not have in
the physical world.

The Inslee amendment also is a step back-
ward from H.R. 1714 because it takes away
the requirement that when a contract is re-
quired by law to be in writing, the electronic
record of the contract must: (1) accurately set
forth the information in contract after it was
first generated, and (2) remain accessible for
later reference, transmission and printing.
Under the amendment, these standards apply
only where a law requires a record to be re-
tained. This significantly undercuts the reach
of H.R. 1714.

In addition, the Inslee amendment narrows
the states’ ability to reenact supplemental pro-
tective legislation for their citizens. Instead of
allowing the states to enact laws for the safety
or health of an individual consumer, the
amendment permits the states to legislate only
where it is necessary for the protection of
“public health or safety of consumers.” Thus,
if certain notices and disclosures are not for
the benefit of the public health or safety and
only benefit individual consumers—such as
notices to individuals about changes in their
insurance policies, or a specific consumer’s
late payment on his utilities—the state cannot
enact or reenact supplemental laws for this
purpose.

Furthermore, the Inslee amendment leaves
in place many of the most troubling aspects of
H.R. 1714. For instance, although the amend-
ment improves the opt-in by making requiring
it to be “conspicuous” and “visually separate,”
there is still no requirement that the consumer
be told what legal rights she is waiving or
what types of notices and disclosures the
waiver applies to. In addition, the consumer
can still waive “groups of records” with one
click, regardless of whether or not they are re-
lated to each other or if they are similar in na-
ture.

The Inslee amendment also maintains the
bill's broad preemption of state laws. In order
for a state to avoid preemption by the federal
statute, the Uniform Electronic Transactions
Act, or UETA, must be consistent with the
electronic contracts and records provisions of
this bill. This does not give the states sufficient
flexibility to exempt necessary state writing re-
quirements. lronically, even if a state adopted
UETA without excepting any of its laws. The
state would still be preempted by the federal
law, because UETA does not provide for an
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opt-in, and that would make the state law in-
consistent with—and therefore preempted
by—the federal law.

Another flaw with the Inslee amendment is
that it does not address the regulatory and su-
pervisory problems with H.R. 1714. Under this
amendment, regulated industries such as the
banking and insurance industries would still be
relieved from their legal requirements to main-
tain paper records. How can a state insurance
regulator determine if an insurance company
is properly capitalized, or if it has the proper
reinsurance it cannot access the company’s
electronic records, or if the regulator can not
require that the company keep its records in a
tamper-proof format?

| understand my colleagues’ desire to im-
prove H.R. 1714—because it needs much im-
provement. But the Inslee amendment just
scratches the surface of what's needed to
make the necessary improvements in H.R.
1714. Indeed, the amendment makes the bill
worse in several respects.

Mr. Chairman, | reserve the balance
of my time.

Mr. INSLEE. Mr. Chairman, | would
note that that click will waive no
rights; it will simply indicate that no-
tifications will be coming electroni-
cally rather than writing them in. A
click will waive no rights under this
amendment.

Mr. Chairman, | yield 1 minute and 40
seconds to the gentlewoman from Cali-
fornia (Ms. ESHOO).

Ms. ESHOO. Mr. Chairman, | thank
the gentleman from Washington (Mr.
INSLEE) for yielding me this time.

I am very proud to be offering this
amendment with him and several of my
Democratic colleagues as well as the
gentlewoman from New Jersey (Mrs.
ROUKEMA).

First, let me just stipulate that there
is not any mandate in this amendment
that says to the consumers of America
that they have to go on-line and use
digital signatures. There is not a man-
date. This is all about choices, but it
does add the protections to the con-
sumer if they so choose to exercise
this.

This amendment that we bring before
my colleagues today | believe cures
some of the criticisms, many of the
criticisms of the underlying bill. Quite
simply, it ensures that consumers who
choose to receive electronic records
from their banks, their mortgage com-
panies, or their on-line trading brokers
will make this decision knowingly. The
amendment gives consumers the abil-
ity to opt in to receive electronic
records and requires that the consent
be conspicuous and visually separate
from other terms. In other words, con-
sumers must agree to a statement that
they will accept the records electroni-
cally. This statement cannot be buried
in a morass of terms and conditions. It
must be clear and separate.

Additionally and importantly, this
amendment requires that prior to con-
senting, consumers must be provided
with an explanation of how to access
and retain electronic records. This is
important because if a consumer can-
not review, retain, and print an elec-

CONGRESSIONAL RECORD —HOUSE

tronic record, that record is not consid-
ered valid.

I am very proud of this amendment.
I believe that it makes the bill totally
acceptable. This should not be a par-
tisan issue. We should come together
from both sides of the aisle, because it
protects consumers and it allows elec-
tronic commerce to go forward. | urge
support of this amendment.

Mr. CONYERS. Mr. Chairman, | yield
2 minutes to the gentleman from New
York (Mr. LAFALCE), the distinguished
ranking member of the Committee on
Banking and Financial Services.

(Mr. LAFALCE asked and was given
permission to revise and extend his re-
marks.)

Mr. LAFALCE. Mr. Chairman, | think
that almost everyone would favor the
purposes of the primary bill before us
today, and it is possible to achieve a
good bill and a bipartisan bill. And, on
the Senate side, Senator ABRAHAM, a
Republican, Senator WYDEN, a Demo-
crat, Senator LEAHY, a Democrat, and
the administration have gotten to-
gether and basically they have come
together in support of a good bill, and
that is what the gentleman from
Michigan (Mr. DINGELL) and the gen-
tleman from Michigan (Mr. CONYERS)
and | are going to offer as a substitute.

The gentleman from Washington (Mr.
INSLEE) and the gentlewoman from
California (Ms. EsHOO) are attempting
to deal with the Bliley bill, which the
administration strongly opposes and
said they would veto with an amend-
ment. | know they are good faith, but
| point out that the National Consumer
Law Center, the Consumer Federation
of America, the United Auto Workers,
the Consumers Union, the U.S. Public
Interest Research Groups, and the Na-
tional Consumers League have drafted
a letter today which they have sent out
to each of us which says, “The Inslee-
Eshoo amendment is a cosmetic at-
tempt to make a dangerous bill appear
more palatable. Further, this amend-
ment will make it more difficult for
consumers to assert their rights under
existing consumer protection laws.”

So this is cosmetically attractive,
but dangerous because of that very
fact.

Mr. INSLEE. Mr. Chairman, | yield 30
seconds to the gentleman from Cali-
fornia (Mr. DOOLEY).

(Mr. DOOLEY of California asked and
was given permission to revise and ex-
tend his remarks.)

Mr. DOOLEY of California. Mr.
Chairman, I rise in support of the un-
derlying bill and also in strong support
of the amendment offered by the gen-
tleman from Washington (Mr. INSLEE),
myself and a number of our colleagues.

This legislation is a step forward to
trying to ensure that consumers and
businesses have a better ability to con-
duct commerce over the Internet. This
amendment that we are supporting
today provides for added consumer pro-
tections. It ensures that every con-
sumer will have to opt in in order to
participate. It ensures that consumers
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will have to acknowledge the condi-
tions of a contract. It also provides as-
surances that a consumer will have to
acknowledge that they will have to no-
tify the business or the entity that
they might be doing business with if
they change their e-mail.

This is not any different than what
one would have to do with one’s ad-
dress at one’s home if one is going to
relocate.

Now, if we want to have people to
have the benefits that the Internet can
provide and e-commerce can provide,
we have to understand that we are
dealing with a different medium, and
this amendment goes a long way to en-
suring that consumers will have those
protections, that they will have the no-
tifications that are important for them
to understand their responsibilities and
obligations.

Mr. Chairman, | heard some folks
earlier today talking in opposition to
the underlying bill, but there are a lot
of people out there that do not have a
computer; there are a lot of people out
there that do not have an e-mail ad-
dress; there are a lot of people out
there that do not know how to navi-
gate the Web. Well, if we use that as a
standard to preclude us from moving
forward with digital signature, we are
never going to get there. But we also
have assured that any consumer that
might not have a computer, that does
not have e-mail, that they do not have
to opt in to participate in a digital sig-
nature. We provide the consumer pro-
tections. This amendment is a good
amendment; the underlying bill de-
serves passage.

Mr. CONYERS. Mr. Chairman, | yield
2Y> minutes to the gentleman from
California (Mr. BERMAN), a distin-
guished member of the Committee on
the Judiciary.

Mr. BERMAN. Mr. Chairman, | rise
in opposition to the amendment. While
it makes some improvements in some
parts of the base bill, it also in some
areas actually goes backward. But I
think the broader point is the point |
would like to speak to.

We seem to be talking just totally by
each other. No one here is opposed to
the concept that we need to legislate a
digital signature law so that people in
places where there is now an obligation
to enter into a writing-in contract can
enter into a contract electronically
and bind themselves to that through
digital signatures along the standards
of the bill. There is no dispute about
that.

I hear my friend from Virginia speak
in exciting and provocative terms
about the new economy, the new elite,
people who want the opportunity, they
are governed by potentials and not
their fears, and | say yes. But it is not
a requirement to be an advocate of the
new economy or to be a new Democrat
to think that there are some people
who will be caught in the transition
and that maybe, where the Comptroller
of the Currency decides that a par-
ticular bank should have a backup set
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of records in writing because that
might be the only place they can go to
determine whether reserves are being
kept adequately, or whether in a par-
ticular situation involving changes in
an insurance policy, let us just validate
that for this particular type of con-
sumer whose, perhaps, adult children
signed them on to the insurance policy
electronically, we should validate it by
the written contract, that we are going
to just trample over these people in the
name of doing something new and ex-
citing.

Mr. Chairman, | do not have the arro-
gance to say that every single law that
says that without regard to whom the
consumer is, what the State of their
mentality is, that we are going to wipe
out some considered judgment by a
regulator or by a State legislator, by a
Federal legislator that in all cir-
cumstances, that is preempted.

The gentleman from Washington says
his amendment waives no rights, but it
does waive one right. By conscious de-
cision, hopefully of a sophisticated and
educated consumer, it waives the right
to have the disclosures, the changes,
the notices in writing. That is indis-
putable. His amendment waives that
right. In most cases, that will be great.
There might be a few cases where it is
not great, and it is in those cases that
| say let us be a little careful about
just wiping out all of these laws.

Mr. INSLEE. Mr. Chairman, | yield 10
seconds to the gentlewoman from Cali-
fornia (Ms. LOFGREN).

Ms. LOFGREN. Mr. Chairman, |
think it is important to point out that
there is no waiver of notice in writing.
All we are talking about is trans-
mission of that writing and whether
the writing is received electronically
or on a piece of paper, it is in writing
in both cases.

Mr. INSLEE. Mr. Chairman, | yield
1% minutes to the gentleman from
Washington (Mr. SMITH).

Mr. SMITH of Washington. Mr.
Chairman, | rise in support of the Ins-
lee amendment and in support of the
underlying bill.

Everyone says we all agree, we are
going to have digital signature, it is
just a matter of the details. Unfortu-
nately, the details that are being pre-
sented by the opponents of the Inslee
amendment and of the Dingell amend-
ment are such that one would, in prac-
tical effect, not be able to do digital
signature. If, first of all, one does not
have uniformity and one is doing some-
thing across State lines and one has 50
or maybe even 100 different rules and
regulations for how it is going to be
done, it makes it very, very difficult to
do business in the electronic commerce
world. That is what the Dingell amend-
ment would do. That creates a huge
problem for the bill.

Second of all, it requires that paper
be done in addition to the digital signa-
ture. Well, if we are going to have to do
a paper contract, what is the advan-
tage of doing a digital contract? One
merely has to duplicate oneself. Those
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two provisions basically mean that
what the opponents of the Inslee
amendment are doing is creating a sit-
uation where digital signature will not
be a choice that any logical business-
man will make. That is why we have to
oppose it.

Two final points. Consumer protec-
tion is clearly protected in this bill.
The sentence says this law changes in
no way one’s contractual protections
under consumer protection laws. We
are simply doing it digitally instead of
by paper. We have the same protec-
tions.

Lastly, this well, if one goes on a
computer it could get lost, the com-
puter could blow up; paper notices get
lost all of the time. If one moves and
the notice is required to go by mail,
many times these notices do not ar-
rive. Whether it is paper or digital,
there are challenges in making sure
that all of the notices get there. |
strongly submit that those challenges
are no greater with digital signature
than they are with paper, and we are
stuck in a lost mindset here thinking
that somehow, if it is not paper, it is
not real. If we do not do this right, we
will not have digital signature. The
Inslee amendment does it right. Sup-
port it.

O 1400

Mr. CONYERS. Mr. Chairman, | am
pleased to yield 3 minutes to the gen-
tleman from Minnesota (Mr. VENTO).

Mr. VENTO. Mr. Chairman, | thank
the gentleman for yielding time to me.

I rise in opposition to the amend-
ment, Mr. Chairman. | recognize that
there is an effort here to make this, as
| said, palatable, but it remains indi-
gestible. What we are doing here is we
are force-feeding the States, force-feed-
ing consumers this particular format
in terms of how transactions and
record will be eliminated.

Someone says, the electronic signa-
tures, we are all for it, we can permit
that, but we need this because we need
to eliminate or give the possibility for
people to accept notices and disclo-
sures electronically, that is the only
thing. But the heart and soul of most
consumer laws are the absolute disclo-
sure provisions. So once we go down
this path, we have, for all intents and
purposes, circumvented many of the
consumer laws of the Federal and
many at the State level.

This is not transactions initiated
over the Internet, this could be some-
one at the door that we open the possi-
bility of fraud and abuse to here, be-
cause someone at the door, when we
get a cooling off period for not pur-
chasing, we would sign it away. There
is no assurance that they have Inter-
net; electronic computer equipment or
service. It is only one-third of the
homes in this Nation have Internet, so
these are not even just transactions.
We open up that possibility.

We have tried mightily in terms of
this particular provision, but we have
gone one step forward and two back.
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The rule of holes is that when you are
in a hole and you want to get out, quit
digging, but this amendment digs in
more. It tries to legitimatize what is
inappropriate in this bill.

The fact of the matter is, look at
where the consumer is. They are buy-
ing a home, they are buying a car.
They are blinded by the fact of that
new shiny Chevrolet or that wonderful
new home that they are going to get.
They are signing a whole bundle of pa-
pers. In the process of doing it, they
sign the copy, disclosure and notifica-
tion away with no assurance, and all
the responsibility put back on the indi-
vidual consumer on something that
may be the most important trans-
action they make.

This vitiates the truth-in-lending,
the real estate State Sales Practices
Act. The Federal regulators are al-
ready working on the issue of elec-
tronic commerce and attempting to
interface the rules and e-commerce. In-
stead of 